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This vacation period of the year for the 
practitioner is appropriately becoming the 
season for the meeting of bar associations, 
which being held, as a rule, at cool resorts, 
enables the overworked attorney to combine 
a good deal of pleasure with a very little of 
real business and to meet and exchange ideas 
with his fellow members of the bar, to the 
great advantage of all, particularly in the 
direction of broadening the mind and elevat- 
ing the professional standard. 


The Illinois State Bar Association held its 
twenty-first annual meeting at the Chicago 
Beach Hotel on July Ist and 2d. John H. 
Hamline, the president of the association for 
the past two years, presided. The committee 
on admissions reported favorably on eighty 
applicants for membership and they were 
duly elected. The association devoted much 
time to the discussion of the changes in the 
procedure of the Supreme Court of Illinois, 
necessary to adapt the practice of that court 
to the recent act locating it at Springfield. 
After being migratory for about a half cen- 
tury, the Supreme Court of Illinois has found 
a permanent home at the State capitol, a re- 
form to which the association had devoted 
much time and effort, and the association 
followed this by considering the changes ad- 
visable in the practice to get the best results 
from the location of the court. After dis- 
cussing the matter in its various phases a 
resolution was passed favoring the adoption 
of the practice of the Supreme Court of the 
United States with regard to the considera- 
tion and hearing and decision of cases. 
George W. Miller, of Chicago, delivered an 
address on the ‘‘Bar and Legislature.’’ Mr. 


Miller was a member of the last general’ 


assembly and introduced into the house of 
representatives the bill locating the supreme 
court and the success of the matter is 
largely due to his ability and influence. R. 
E. Hamill, of Springfield, delivered an address 
on the ‘‘End of the Law.’’ The association 
next considered the question as to whether 
any cause ought to be heard in more than one 
court of review. At present most cases in 





Illinois are taken to an intermediate appellate 
court, and many of them are appealed then to 
the supreme court. The discussion was 
opened by Judge Simeon P. Shope, late 
of the Supreme Court of Illinois, and 
Judge Henry M. Sheperd, late of the 
appellate court for the Chicago district. 
Prof. Henry Wade Rogers, president of the 
Northwestern University, delivered an ad- 
dress on ‘‘Legal Education,’’ which was fol- 
lowed by an address by Jesse Holdom, of the 
Chicago bar, on the ‘‘Progress of the Law in 
the Victorian Era.’’ The election of officers 
resulted in the choice of Alfred Orendorff, of 
Springfield, as president; Adolph Moses, of 
Chicago,Judge Charles Blanchard, of Ottawa, 
Col. Benson Wood, of Effingham, as vice- 
presidents, and James H. Matheny as secre- 
tary. 


The eighteenth annual meeting of the Ohio 
State Bar Association was held at Put in Bay 
July 20th to 23d. There was an address by , 
the president, Geo. K. Nash, also one by 
Lawrence Maxwell, of Cincinnati, in which 
which many interesting suggestions for the 
improvement and elevation of the bar were 
made. F. E. Hutchins, of Warren, Ohio, de- 
livered an address on ‘‘Construction, its Uses 
and Abuses.’’ The meeting was well at- 
tended and quite interesting throughout. 


The Georgia Bar Association, at its recent 
meeting, after disposing of those lawyers 
who defended lynching, took some positive 
action toward securing reforms in methods 
of procedure which will remove abuses that 
have often provoked the people to violence. 
Resolutions were adopted which declared it 
to be the sense of the association that crim- 
inal pleadings should be amendable, that the 
State and the defendant should be upon an 
equality in the challenges of jurors, and that 
prisoners who desire to make any statements 
on their own behalf should do so under 
oath and subject to cross-examination. The 
president was authorized to appoint a com- 
mittee of nine to urge the adoption by the 
next legislature of bills embodying these 
principles, and to presgnt to the association 
at its next meeting a report covering the 
whole subject of needed reforms in the crim- 
inal law and its administration. The press 
of Georgia has long urged the necessity of 
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such action as this on the part of the lawyers, 
and the profession in other States may well 
imitate the example. 


The twentieth annual meeting of the Amer- 
ican Bar Association will be held at Cleve- 
land, Ohio, on August 25th, 26th and 27th. 
It is the exception to hold the meetings of 
this association in the west, and for that rea- 
son among others an unusual attendance is 
predicted. The annual address will be made 
by the President, James M. Woolworth of 
Nebraska. In addition to the usual formal 
proceedings there will be an address by John 
W. Griggs, governor of New Jersey, one by 
Robert Mather, of Illinois, on ‘‘Constitutional 
Construction and the Commerce Clause,’’ and 
a paper by Eugene Wambaugh, of Massachu- 
setts, on ‘‘The Present Scope of Govern- 
ment.’’ The papers to be read in what is 
known as the Section of Legal Education will 
be especially interesting. They are as fol- 
lows: ‘‘Primitive Leg#l Conceptions in Re- 
lation to Modern Law,’’ Henry E. Davis, 
Attorney of the United States for the District 
of Columbia, and lecturer on the History of 
Law in the Columbian University, Washing- 
ton, D. C. ‘*The Law of Insurance in the 
Law School,’’ John A. Finch, lecturer on 
Insurance Law in the Indiana Law School, 
Indianapolis, Ind. ‘‘The Wage of Law 
Teachers,’’ Professor Charles N. Gregory, 
Associate Dean of the College of Law of the 
University of Wisconsin, Madison, Wisconsin. 








NOTES OF RECENT DECISIONS. 


Recovery OF PAYMENTS TO A FOREIGN 
Burtpine anp Loan Association — WAIVER 
or Perrormance.—The gist of a decision re- 
cently rendered by the Indiana Appellate 
Court, in People’s Building & Loan Associa- 
tion v. Reynolds, is that a subscriber to a 
foreign building and loan association is en- 
titled to recover back her payments, if the 
association fails to maintain an office in the 
State of the stockholder, at which she may 
complete her payments. A demurrer chal- 
lenged the sufficiengy of the petition on the 
ground that it did not aver the plaintiff’s 
performance of the contract. The court, 


however, held that the association put it out 
of the power of the subscriber to comply with 








the conditions of the contract. The rule that 
plaintiff, in an action upon a contract, must 
aver performance on his part, or plead facts 
which will constitute a valid excuse for non- 
performance, is generally adhered to, by the 
higher courts, in quite, if not all the States, 
and this rule is regarded as sound in pringi- 
ple. In all contracts where there are re 
ciprocal covenants or mutual conditions to 
be performed, and one of the parties puts it 
out or beyond the power of the other to per- 
form the covenants or conditions to be per- 
formed by him, he is reNeved from such per- 
formance, and in a complaint upon the con- 
tract, fora breach, if the complaint avers 
such facts, it will not be demurrable for a fail- 
ure to allege performance on the part of the 
plaintiff. The court cited 4 Enc. Pl. & 
Prac. p. 629, where the rule is briefly and 
pointedly stated as follows: ‘‘In lieu of al- 
legations of performance, the plaintiff may 
allege facts in excuse for non-performance,” 
The court cites Couch v. Ingersoll, 2 Pick. 
292, where it is held that the covenants to 
convey were mutual dependent covenants, 
and that ‘‘There should have been an ayer- 
ment of performance, or an excuse for non- 
performance. See, also, Buess v. Koch, 10 
Hun, 299.’’ In Rubble v. Massey, 2 Ind. 636 
it was held that where a condition was to have 
been performed in a contract by the plaintiff, 
and he was prevented from performing it, the 
allegations of the complaint showing such 
prevention was a sufficient excuse for non- 
performance. The court, in the Reynold’s 
Case says that counsel for the association 
recognize the force of this rule when they say 
in their brief that plaintiff must plead per 
formance, or a valid excuse for non-perform- 
ance. Further, that in the admission, im 
view of the facts pleaded, they inadvertently 
admit the sufficiency of the complaint upon 
the point under consideration. In this case 
the facts averred in the complaint clearly 
show that the association undertook and 
agreed to keep an agent and maintain al 
agency at the city of Indianapolis, to accept 
the monthly dues and installments of the 
plaintiff; that the plaintiff was not required 
to pay them elsewhere ; that in pursuance of 
the agreement the appellant association did 
not maintain such agency for a period of six 
months immediately succeeding the time sp- 
pellee subscribed and had issued to her the 
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certificate of stock ; that after that time such 
agency was discontinued and withdrawn from 
Indianapolis without notice to her; that she 
was unable to find any person to whom she 
was authorized to make such payments ; that 
such agency was discontinued for more than 
three months, and that by the terms of her 
said certificate, a failure to pay for three 
months constituted a forfeiture thereof; and 
that she was ready and willing to perform her 
part of the contract but was prevented from 
so doing by the acts of the association. 

It is unnecessary to allege performance or 
readiness to perform on the part of a plaint- 
iff, where it is shown that the defendant has 
repudiated the contract, or affirmatively re- 
fused to perform, or denies liability under it. 
Riley v. Walker, 6 Ind. App. 622. In case 
either party dispenses with the performance 
of the undertaking with the other, or by any 
act of his renders such performance impossi- 
ble, his conduct will be held to operate as a 
complete excuse for non-performance, by the 
other contracting party, of his covenant. 
The rule is especially applicable in cases of 
mutual covenants conditioned upon each 
other, where the promise of the one party is 
the consideration for the other. Rawson v. 
Clark, 70 Ill. 655. In the case of Fleming 
v. Gilbert, 3 Johns. 528, the rule, as stated, 
was made to rest upon the salutary principle 
“that he who prevents a thing being done, 
shall not avail himself of the non-performance 
he has occasioned.’’ Where a party by his 
own contract creates a duty or charge upon 
himself, he is bound to make it good if he 
may, notwithstanding any accident by in- 
evitable necessity, because he might have 
provided against it by his contract. Thomp- 
kins v. Dudley, 25 N. Y. 272; Bunn v. 
Prather, 21 Ill. 217; Adams v. Nichols, 19 
Pick. 275. But where the continued exist- 
ence of a specific thing is essential to the 
performance of the contract, its destruction 
or prevention from no fault of either party 
operates as a discharge. Walker v. Tucker, 
70 Ill. 527. Im this case, however, there 
was no matter pleaded by the association in 
justification of its breach of the contract. 
No enemy invaded the country, no act of 
God was pleaded as a sufficient ground or 
justification for non-performance of the con- 
tract. Hence, the rule where one of the 
parties by his act puts it out of the power of 
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the other to perform the agreements or con- 
ditions of the contract to be performed by 
him, he is relieved from such performance, 
and in an action for a breach an averment of 
such facts will withstand a demurrer, even if 
the complaint fails to allege performance on 
the part of the plaintiff. See Floyd v. Madox, 
68 Ind. 124; Mathis v. Thomas, 101 Ind. 
119; Ins. Co. v. Hinely, 75 Ind. 1. 








MonicipaL Corporation — ORDINANCE — 
Va.ipiry — ENGINEER OF STEAM Borers. — 
The case of City of St. Louis v. F. Meyrose 
Lamp Manuf. Co., 41 S. W. Rep. 244, re- 
cently decided by the Supreme Court of 
Missouri, illustrates the power of municipal- 
ities in the matter of passage of ordinances 
regulating avocations. The holding of the 
court was that an ordinance probibiting the 
owners of steam boilers from employing as 
engineer any person who has not first ob- 
tained a permit from the boiler inspector, or 
a license from the board of engineers, and 
providing for the appointment of such offi- 
cers and for the punishment of violations 
thereof, are regulations for the public safety, 
which the city hasa right to pass under a 
charter giving it power to regulate the 
carrying on of any dangerous business, to 
make provision for the inspection of steam 
boilers, to license engineers using such 
boilers, and to provide for the election or ap- 
pointment of officers required by the charter 
or authorized by ordinance. The court says: 

The contentions made by defendant against the 
validity of the ordinance in question seem to resolve 
themselves into two points: First. That it is void 
because (as counsel put it) it violates the following 
provisions of the constitution of this State, viz.: Sec- 
tion 4, art.2: ‘*That all persons have a natural right 
to life, liberty and the enjoyment of the gains of their 
own industry.”’ Section 30, art,2: ‘That no person 
shall be deprived of life, liberty or property without 
due process of law.” Section 53, art. 4: ‘“Forbidding 
the legislature to grant ‘to any corporation, associa- 
tion or individual any special or exclusive right, 
privilege or immunity.’” Second. That the ordi- 
nance is also void because it authorizes the board of 
engineers to examine applicants for licenses as en- 
gineers, and to pass upon their capacity, skill, ex- 
perience, and habits of sobriety, and hence is a dele- 
gation of legislative power, because the charter con- 
fers such power upon the mayor and assembly. The 
mayor and assembly of the city of St. Louis are au- 
thorized, by paragraph 6, § 26, art. 3, to pass an ordi- 
nance “‘to regulate or prevent the carrying on of any 
business which may be dangerous or detrimental to 
the public health, or the manufacture or vending of 
articles obnoxious to the health of the inhabitants,’’ 
etc. Paragraph 7, § 26, art. 3, of the charter, author- 
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izes the mayor and assembly, by ordinance, ‘“‘to make 
provision * * * for the inspection of steam boilers 
and all steam heating apparatus, and to license en- 
gineers using steam boilers in said city.’ etc. Para- 
graph 8, § 26, art. 3, of the charter, authorizes the 
mayor and assembly, by ordinance, ‘‘to regulate and 
provide for the election or appointment of city offi- 
cers required by this charter, or authorized by ordi- 
nance, and provide for their suspension andremoval,”’ 
etc. Paragraph 14, § 26, art. 3, of the charter, gives 
this additional authority: ‘Finally, to pass all such 
ordinances not inconsistent with the provisions of 
this charter, or the laws of the State, as may be ex- 
pedient, in maintaining the peace, good government, 
health and welfare of the city,” etc. Such a para- 
graph is usually termed a ‘‘general welfare clause.”’ 
Section 1648 e¢ seg., Rev. Ord. 1892, ch. 41, provides 
for the appointment of two persons, one of them a 
practical mechanical engineer, and one a manufact- 
urer of engines, both of at least five years’ experience 
in business, who, in connection with the other two, 
constitute a board of engineers. Provision is also 
made for the inspection of boilers, etc. Section 1650 
provides for meetings of the board, a secretary, and 
records of the meetings to be kept, and for weekly 
meetings of the board to examine into the qualifica- 
tions of applicants for engineers’ licenses. A major- 
ity of the board constitutes a quorum. The secretary 
is required to keep a register of the names of all ap- 
plicants, designating those found qualified and those 
not qualiiied. The ordinance then provides as 
follows: “Said board shall grant certificates of li- 
censes for one year from date thereof, to all applicants 
who, upon examination, shal] have the capacity, skill, 
experience and habits of sobriety requisite to per- 
form the duties of an engineer, and no person posses- 
sing such qualifications shall be refused a license.” 
Section 1652 allows owners of steam boilers of quite a 
small capacity, used for heating only, to apply for a 
permit to employ a competent person, etc., not a 
licensed engineer; and if recommended by two citi- 
zens, etc., and if found competent by the inspector of 
boilers and elevators, the permit is required to be 
granted. This section then goes on to provide for the 
punishment of persons who violate the provisions 
aforesaid. So that it will be seen that abundant pro- 
vision exists in the charter of the city for the enact- 
ment of the ordinances aforesaid. And there is no 
delegation of legislative power, because the board of 
engineers is required to examine the applicants for 
licenses as engineers. It would be contrary to the 
above-cited provisions of the charter for the mayor 
and assembly to attempt to examine into the quali- 
fications of applicants for the positions of licensed 
engineers. On the contrary thereof, the charter pro- 
vides for the election or appointment of city officers 
authorized by charter or ordinance, and to such are 
deputed duties other than legislative. Nothing is 
more common than for the proper men or boards to 
be appointed, whose duty it is toexamine applicants 
for licenses to various avocations or professions; and 
the fact that some degree of discretion is necessary in 
order properly to examine the qualifications of the 
applicants, and to discharge the duties of examiners, 
has never before been esteemed the delegation of 
legislative power. Such ordinances and examina- 
tions thereunder, are in the nature of police func- 
tions. In City of St. Louis v. Knox, 74 Mo. 79, a 
similar ordinance was held valid, requiring applica- 
tion fora license for the sale of horses, etc., to be 


made through the board of police commissioners. So, | 


also, in City of St. Louis v. Weitzel, 180 Mo. 600, 31 S. 


W. Rep. 1045, a similar ordinance was upheld which 
required that an applicant to the collector for license 
to haul garbage should first furnish to such collector 
a certificate of a certain character from the board of 
health. Nor isit true that in the case at bar the 
granting or withholding of such license rests in the 
whim or caprice of the board of engineers, since the 
ordinance, in express terms, provides that “no per- 
son possessing such qualifications shall be refused a 
license.”? Even without such provision, if the board 
of engineers abused its discretion, and refused, with- 
out reason, to make the appointment, mandamus 
would lie to compel it to perform its duty. City of 
St. Louis v. Weitzel, supra. Numerous instances oe- 
cur in our statutes where physicians are required to 
be examined before being licensed (Rev. St. 1889, § 
6871); where lawyers must be examined before ob- 
taining licenses; dentists (section 6889); druggists 
(section 4614); embalmers (Acts 1895, p. 174, § 6). In 
relation to the licensing of dentists, this court recog- 
nized the validity of the statute. State v. Fisher, 119 
Mo. 344, 248. W. Rep. 167. With regard to doctors, 
this court has sustained the legal force and effect of 
the statute. State v. Hathaway, 115 Mo. 36, 21 S. W. 
F Rep. 1081. We take judicial notice of the dangers in- 
cident to the operation of steam engines and boilers 
when in inexperienced and unlicensed hands, and 
have no doubt as to the power of the city to take such 
measures as have been taken to provide by ordinances 
for the public safety. Such ordinances as the afore- 
said merely prescribe regulations for the orderly con- 
duct ofa very necessary, and, if neglected, a very 
dangerous, business, in the large centers of popula- 
tion. The objection taken, and properly taken, to the 
ordinance in Radecke’s Case, 49 Md. 217, where the 
engine was “‘to be removed after six months’ notice 
to that effect from the mayor,’’ was that it did not 
prescribe regulations, nor profess to do so, but, as 
said by the court in that case, ‘committed to the un- 
restrained will of a single public officer, the power to 
notify every person who then employed a steam en- 
gine in the prosecution of any business in the city of 
Baltimore to cease to do so, and, by providing com- 
pulsory fines for every day’s disobedience of such no- 
tice and order of removal, rendered his power over 
the use of steam in that city practically absolute, so 
that he might prohibit it altogether.” There is no 
such ordinance in this case. The rights of every one 
entitled to a license as an engineer are fully protected 
and sedulously guarded. 





ConTRIBUTION—F RAUD OF Common AGENT. 
—In McBride v. Potter-Lovell Co., 47 N. E. 
Rep. 242, decided by the Supreme Judicial 
Court of Messachusetts, it appeared that cer- 
tain notes of several parties, while in the 
hands of a common agent, who was insolvent, 
for sale of each of the owners, were fraudu- 
lently pledged by such agent to secure his 
own debt, and the pledgee, being a bona jide 
holder for value, without notice, collected 
sufficient thereof to satisfy such debt. It was 
held that the liability of the several parties 
as between themselves to contribute was not 
affected by the fact that the notes were 
pledged and became due and were collected 





at different times, or that some were paid 
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only in part, or not at all, where they were 
all pledged to secure the same indebtedness. 
It was further held that an owner of notes so 
collected by a pledgee is entitled to contribu- 
tion by those whose notes, though pledged to 
secure the same indebtedness, remain wholly 
or partly unpaid. The court said: 


The Potter-Lovell Company, a corporation, held 
certain notes of the plaintiffs for sale and it was to 
remit to them the proceeds, less its commissions for 
selling the same. The Potter-Lovell Company also 
held notes of others of the defendants, which it had 
received from them for sale. Instead of selling the 
above-mentioned notes for the benefit of the several 
makers, the company at different times wrongfully 
and fraudulently pledged all of them to the Second 
National Bank as security for its own debts to said 
bank, all the notes being pledged for the same debts. 
The bank, being a bona fide holder for value, without 
notice, collected enough of these notes from time to 
time as they fell due, including the notes of the plaint- 
iffs and some others, to satisfy its claims against the 
Potter-Lovell Company. All of the various parties 
whose notes were thus fraudulently pledged stood on 
the same footing, except that the notes were pledged 
at different times, and fell due and were collected at 
different times; and except that one of the parties— 
the Nurth Star Boot & Shoe Company—demanded the 
return of its note from the Potter-Lovell Company be- 
fore the same was pledged, and has never paid the 
same, in whole or in part, to the bank. These differ- 
ences do not vary the equitable rights and liabilities 


of the parties as among themselves. The liability to- 


contribute does not depend on a contract between the 
parties who are held liable to contribute, and is not 
affected by the fact that notes were pledged and fell 
due and were paid at different times, or that some of 
them were paid only in part, or not at all. The notes 
were all pledged to secure the same indebtedness. 
The fact that some of them fell due at earlier dates 
than others creates no equity in favor of those which 
fell due last. See American Loan & Trust Co. v. 
Northwestern Guaranty Loan Co., 166 Mass. 337, 44 
N. E. Rep. 340. The various parties selected a 
common agent, and this agent used its power to place 
them all under a common liability, thus virtually 
making them all sureties for itself. It may be that, 
under such circumstances, the pledgee would prefer 
to hold one and exonerate another, and it would have 
power to do so in the first instance by proceeding to 
collect of one, but not of another. But where several 
different parties have thus been exposed to loss by 
the fraud of their common agent, it is more equitable 
that the burden of the loss should be shared pro rata. 
Under such circumstances equality is equity, without 
respect to the time of the maturity of the notes. The 
demand by the North Star Boot & Shoe Company for 
the return of its note was also immaterial. It was no 
more fraudulent to pledge this note after such de- 
mand than it would have been to pledge it before a 
demand. All the notes being pledged as security for 
the same indebtedness, the whole loss in consequence 
thereof is to be borne by all the makers in proportion 
tothe amounts of the notes so pledged. Gould v. 
Trust Co., 6 Abb. N. C. 381; New England Trust Co. 
v. New York Belting & Packing Co., 166 Mass. 42, 48 
N. E. Rep. 928, and cases there cited; Wiggin v. In- 
surance Co., 18 Pick. 145, 158; Warner v. Morrison, 3 
Allen, 566; 1 Story, Eq. Jur. sec. 493. 








DamaGes By Evectric Light PLANT—Par- 
TIES. —The Supreme Court of Illinois decides 
in Hyde Park Thomson-Houston Electric 
Light Co..v. Porter, 47 N. E. Rep. 206, that 
where an electric light plant, operation of 
which must permanently injure adjacent 
premises, is constructed and tested by one, 
and then sold by him to and operated by an- 
other, suit for damages, past and future, may 
be maintained against either or both, though 
but ore recovery can be had. The court 
says: 

In the decision of this case in the appellate court it 
was well and properly said: ‘‘May one corporation 
construct what, by its operation, will inevitably in- 
jure adjacent premises, and then sell out to a succes- 
sor, who shall, because it did not build the construc- 
tion which creates damage only by being operated, be 
rid of liability for its injurious operation of the thing 
built? We do not understand the law to be that way. 
The damages may have had their inception when the 
plant was first constructed, and during the month or 
two of its practical operation prior to appellant’s pur- 
ehase of it, and it might be that the statute of limita- 
tions would have begun to run, as in the case of Rail- 
road Co. v. McAuley, 121 Ill. 160,11 N. E. Rep. 67; 
but the jury specially found, what we regard the evi- 
dence as supporting, that no permanent injury, to an 
appreciable degree, of the kind complained of, oc- 
curred during that period of time. It was not the 
erection of the building itself, nor the mere putting 
into it of machinery, which gave the right of action; 
but it was from its operation, whereby dirt, dust, 
ashes, etc., were cast upon plaintiff’s premises, and 
jarring and vibrating produced, that the damages en- 
sued.’”*, 

There is no want of evidence in the record to show 
that, through the operation ofthe plant by the de- 
fendant, soot, smoke, steam, ashes, and cinders have 
been cast upon plaintiff’s property. This, in connec- 
tiun with the jarring and vibrating resulting from the 
operation ofthe plant, has materially damaged the 
plaintiff’s property; and, in our opinion, under the 
facts as they appear in the record, the action was 
properly brought against the appellant company. 
We have, however, been referred by counsel in his 
argument to Railroad Co. v. Maher, 91 Ill. 312; Rail- 
road Co. v. Loeb, 118 Ill. 203, 8 N. E. Rep. 460; Rail- 
road Co. v. McAuley, 121 Ill. 160,11 N. E. Rep. 67; 
and Wood, Lim. 371, as authorities holding that but 
one action can be maintained for permanent injuries 
in a case of this character, and that must be brought 
against the party who erected the plant. In the first 
case cited, one Maher owned alot onthe Chicago 
river, valuable for dock purposes. The railroad com- 
pany erected a pier in the river, which resulted ina 
permanent damage to Maher’s property. Several 
years after the erection of the pier Maher sold the 
property to his wife, and she brought an action to re- 
cover for the damages resulting tothe property by 
the erection of the pier while the property was owned 
by her husband, and it was held, where an injury is 
caused to real estate by a cause of a permanent char- 
acter, after which the owner of the property so in- 
jured conveys the same to another, his grantee cannot 
maintain an action for the continuance of the cause of 
the injury, although the former owner may not have 
brought any suit for the originalinjury. It is mani- 
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fest the decision in that case cannot control here. 
There the damages accrued to Maher. The right of 
action was in him, and he could not transfer it by 
deed. In the next case cited (Railroad Co. v. Loeb), 
following the Maher Case, it was held, where private 
lots in a city are physically damaged or injured in 
value by the construction and operation of a railroad 
in close proximity thereto, along a public street, the 
right of action, if any exists, is vested in the owner of 
the lots immediately upon the construction of the 
road, to recover for all damages, past and present, 
and future, and a subsequent grantee of the lots can- 
not maintain an action at all for the proper use and 
operation of the road after his purchase. In Railroad 
Co. y. McAuley, 121 Ill. 160, 11 N. E. Rep. 67, follow- 
ing the doctrine of the Loeb Case, it was held that 
where the injury to land was ofa permanent char- 
acter, so that the damages inflicted are permanent, a 
recovery not only may, but must, be had for the en- 
tire damages in one action; and such damages accrue 
from the time the nuisance is created, and from the 
time the statute of limitations begins to run. The 
same doctrine is announced in Wood, Lim. But there 
is such a wide difference between this case and those 
cited that the authorities do not control the case un- 
der consideration. Here the action was brought by 
the owner of the property damaged at the time the 
plant was erected and placed in operation. The stat- 
ute of limitations had not run, and he sought to re- 
cover the entire damage to his property, present, past, 
and future. Upon looking into the record, it will be 
found that the jury, by a special verdict, found, and 
the finding is sustained by the evidence, that plaint- 
iff’s property was not permanently injured by the 
erection and operation of the plant prior to the time 
the plant was turned over to the defendant. But, if 
it was otherwise, we would not be inclined to hold 
that plaintiff could not recover. As said before, the 
plaintiff’s damages arise from the operation of the 
plant, and the appellant cannot relieve itself of liabil- 
ity from the fact that the plant may have been erected 
and placed in operation by another party. When ap- 
pellant acquired the plant, and placed it in operation, 
the adjoining owners, who were damaged, and who 
had received no compensation for the damages they 
had sustained, were entitled to sue either the party 
who erected the plant or the one who operated it, or 
both, as they might elect, but there could be but one 
recovery. 





LispEL—Wuat ConstTITuTES—SPECIAL Dam- 
acEs.—In Reid v. Providence Journal Co., 
37 Atl. Rep. 637, decided by the Supreme 
Court of Rhode Island, it was held that a 
publication that describes a fire in plaintiff’s 
building, and also refers to two previous fires 
in the same building, and closes with words 
as follows: ‘‘Every fire in this building has 
started on the upper floor, and twice in Reid’s 
printing establishment,’’ contains no defama- 
tory language, and is not susceptible of mean- 
ing to charge plaintiff, Reid, the owner of 
the printing office suing for libel, with incen- 
diarism. It was further held that one is not 
liable for the publication of words not in their 
nature defamatory, though special damages 





result from their publication. The court said 
in part: 


But plaintiffs’ counsel contends that even though 
the language complained of is not actionable per 8e, 
aniis not made so by the innuendoes, yet it becomes 
actionable by reason of the allegation of special dam- 
age. We do not agree to so broad a statement of the 
law as pertaining to libel and slander; for, while itis 
undoubtedly true that all words in their nature de- 
famatory are actionable if a special damage follows, 
yet this is not true with regard to words which are 
not in their nature defamatory. In Fanning y, 
Chase, 17 R. I. 388, 22 Atl. Rep. 275, it was contended 
by the plaintiff that language charging him with the 
intention of starting a house of ill-fame, by reason of 
which he sustained special damage, was actionable. 
But this court held that, as the words relied on were 
not defamatory, they were not actionable. In Ter- 
williger v. Wands, 17 N. Y. 57, Strong, J., states the 
law as follows: ‘It would be highly impolitic to hold 
all language wounding the feelings and affecting un- 
favorably the health and ability to labor of another a 
ground of action, for that would be to make the right 
of action depend often upon whether the sensibilities 
of a person spoken of are easily excited or otherwise, 
his strength of mind to disregard abusive, insulting 
remarks concerning him, and his physical strength 
and ability to bear them. Words which would make 
hardly an impression on most persons, and would be 
thought by them, and should be by all, undeserving of 
notice, might be exceedingly painful to some, occa- 
sioning sickness and an interruption of ability to at- 
tend to their ordinary avocations. There must be 
some limit to liability for words not actionable per se, 
both as to the words and the kind of damages, anda 
clear and wise one has been fixed by the law. The 
words must be defamatory in their nature, and must 
in fact disparage the character; and this disparage- 
ment must be evidenced by some positive loss aris- 
ing therefrom directly and legitimately as a fair and 
natural result. In this view of the law words which 
do not degrade the character do not injure it, and can- 
not occasion loss.’”? In Cooke’s Law of Defamation 
(page 24) itis said: ‘In order to render the conse- 
quences of words spoken special damage, the words 
must be in themselves disparaging; for, if they be in- 
nocent, the consequence does not follow naturally 
from the cause.” In Kelley v. Partington (5 Barn. & 
Adol. 650), which was an action of slander, wherein 
special damage was alleged, Littledale, J., said: “I 
cannot agree that words ,laudatory of a party’s con- 
duct would be the subject of an action if they were 
followed by special damage. They must be defama- 
tory or injurious in their nature. In 2 Com. Dig., tit. 
‘Action on the Case for Defamation,’ D. 30, it is said 
generally that any words are actionable by which the 
party has a special damage; but all the examples 
given in illustration of that rule are of words defama- 
tory in themselves, but not actionable, because they 
do not subject the party toa temporal punishment. 
In all the instances put, the words are injurious to the 
reputation of the person of whom they are spoken.” 
Taunton and Patteson, JJ., were of the same opinion. 
This decision was subsequently approved and adopted 
in Sheahan v. Ahearne, 9 Ir. R. C. L. (412. The con- 
flict of authority which has arisen as to whether the 
words must be in their nature defamatory, in order 
to be actionable, when a special damage is alleged, is 
more seeming than real, and has mainly arisen from & 
difference of understanding as to what constitutes de- 
famatory words; and a careful examination of the 
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eases which hold in general terms that any words by 
which a person suffers a special damage are actionable 
will show that the words were in fact defamatory. See 
Moore v. Meagner, 1 Taunt. 39. ‘‘No general rule 
ean be laid down,” as said by Mr. Odgers in his valu- 
able work on Libel and Slander, ‘stating absolutely and 
peforehand what words are defamatory and what are 
not.” “Words which would seriously injure A’s rep- 
utation might do B’s no harm.” ‘‘Each case must be 
decided on its own facts.”” We think it may be safely 
said that any words, if false and malicious, imputing 
conduct which injuriously affects a man’s reputation, 
or which tends to degrade him in society, or bring 
him into public hatred and contempt, are in their na- 
ture defamatory, and either actionable per se or may 
be made actionable by proper innuendoes, or by al- 
leging and proving special damage, and that words 
which are not in their nature defamatory, while per- 
haps, if false and malicious, and if used by a person 
who knows, or ought to know, that special damage 
will follow, and such damage does in fact follow, 
an action on the case may be maintained, whatever 
the nature of the words (Odgers, supra, 88.91; Young 
y. McRae, 3 Best & S. 264; Lynch v. Knight, 9 H. L. 
Cas. 589), yet cannot be made the basis of an action 
for libel or slander. 








RECENT PHASES OF CONTRACT LAW.— 
Il BREACH BY RENUNCIATION BE- 
FORE PERFORMANCE. 


The parties to an executory contract have 
aright to something more than that it shall 
be performed when the time arrives; they 
have a right to the maintenance of the con- 
tractual relation up to that time, as well as to 
the performance of the contract when due, 
and if one of the parties renounces it before 
that time, the other is entitled to sue at once 
for thebreach.' In the leading English case,? 
the court based the doctrine on the ground 
that, ‘‘where there is a contract to do an 
actona future day, there is a relation con- 
stituted between the parties in the meantime 
by the contract, and they impliedly promise 
that in the meantime neither will do anything 
to the prejudice of the other inconsistent 
with that relation.’’ Ina _ later case,? Cock- 
burn, C. J. stated a different reason for the 
rule, as follows: ‘‘The promisee has an in- 
choate right to fhe performance of the bar- 
gain which becomes complete when the time 
for performance has arrived. In the mean- 

1 Lawson Contr., § 440 and cases cited; Windmuller 
v. Pope, 107 N. Y. 674; Kurtz v. Frank, 76 Ind. 594; 
Kennedy v. Rodgers (Kas.), 44 Pac. Rep. 47; Davis v. 
Grand Rapids Co. (W. Va.), 24 S. E. Rep. 680. This is 
the law of England and of all the States except Massa- 
chusetts. Daniels v. Norton, 114 Mass. 530, 19 Am. 
Rep. 384. 


2 Hochster y. Delatour, 2 El. & BI. 678. 
Frost v. Knight, L. R. 7 Ex. 114. 








time he has a right to have the contract kept 
open asa subsisting and effective contract. 
Its unimpaired and unimpeached efficacy 
may be essential to his interests.’’ Anson 
endorses the latter reasoning because ‘‘it 
would seem needless to imply a promise in 
order to give the plaintiff a right of avtion. 
A contract is a contraet from the time it is 
made, and not from the time that perform- 
ance of it is due; if this is so, itis needless 
and clumsy to introduce into every contract 
an implied promise that, up to a certain period 
of its existence, it shall not be broken.’’* 

The leading cases illustrating the principle 
are where A engaged B to act as his courier, 
the employment to commence three months 
from that time, but two months before the 
service was due he notified B that he would 
not require his services, and where A prom- 
ised to marry B upon his father’s death, but 
during his father’s life-time renounced the 
agreement.® In both cases it was held that 
B might sue at once. 

In the different text books four qualifica- 
tions or limitations to this rule are stated, viz. : 

1. The renunciation must be distinct and 
unequivocal; a mere expression of intention 
not to perform is not enough.’ ‘‘No precise 
form of words was necessary * * * the ob- 
ligation. of the contract being created a de- 
nial of its existence was equivalent to a re- 
fusal to allow her to enter upon the service. 
* * * The sole inquiry is whether he has 
done an act inconsistent with the supposition 
that the service continues.’’® 

2. The renunciation must cover the entire 
performance to which the contract binds the 
promisor.” Thus where a landlord cov- 
enanted to repair the premises ata certain 
period of the tenancy, and before that period 
arrived he repudiated the covenant, and the 
tenant at once claimed damages for the 
breach, it was held that the contract was the 
whole lease and that the anticipatory breach 


4 Anson Contr. 291. 

5 Hochester v. Delatour, 2 El. & BI. 678. 

6 Frost v. Knight, L. R. 7 Ex. 114; Kurtz v. Frank, 
76 Ind. 594, 40 Am. Rep, 275; Burtis v. Thompson, 
42 N. Y. 246, 1 Am. Rep. 516. 

7 Lawson Contr., § 440 and cases cited; Hosmer v. 
Wilson, 7 Mich. 294, 74 Am. Dec. 716; Zuch v. Me- 
Clure, 98 Pa. St. 5i1; Vittum v. Estey (Vt.), 31 Atl. 
Rep. 144; Kilgore v. Baptist Church (Tex.), 87S. W. 
Rep. 473, 898. 

8 Hosmer v. Wilson, 7 Mich. 294, 74 Am. Dec. 716. 

9 Anson Contr., § 291; Lawson Contr., § 440. 
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of a particular covenant in it did not entitle 
the tenant to sue. 

3. The contract must not be a unilateral 
one. A man, for example, may say to the 
holder of bis note, ‘‘I am not going to pay it 
when it is due,’’ but until payment is refused 
when it falls due, no legal right of the holder 
has been violated by the maker.’’” 

4, If the promisee elects not to accept the 
renunciation, and continues to insist on the 
performance of the promise, the contract re- 
mains in existence for the benefit and at the 
risk of both parties, and if anything occur to 
discharge it from other causes, the promisor 
may take advantage of such discharge.” 

Thus in Avery v. Bowden,® A agreed with 
B by charter-party that his ship should sail 
to Odessa, and there take a cargo from B’s 
agent, which was to be loaded within a cer- 
tain number of days. The vessel reached 
Odessa, and her master demanded a cargo, 
but B’s agent refused to supply one. Al- 
though the days within which A was entitled 
to load the cargo had not expired, his agent, 
the master of the ship, might have treated 
this refusal as a breach of contract and sailed 
away. A would then have had a right to sue 
upon the contract. But the master of the 
ship continued to demand a cargo, and be- 
fore the running days were out — before 
therefore a breach by non-performance had 
occurred—a war broke out between England 
and Russia, and the performance of the con- 
tract became legally impossible. Afterwards 
A sued for breach of the charter-party, but 
it was held that as there had been no actual 
failure of performance before the war broke 
out (for the running days had not then ex- 
pired), and as the agent bad not accepted the 
renunciation as a breach, B was entitled to 
the discharge of the contract which took 
placé upon the declaration of war. 

To these limitations I venture to add the 
following: 

5. The repudiating party cannot force 
the other, nor is the other bound, to sue for 
a breach of the contract before the day fixed 
for performance arrives, and have the dam- 
ages assessed as of the time of the repudia- 
tion. The party keeping the contract, in 


10 Td. 

11 Lawson Contr., § 440. 

12 Lawson Contr., § 440; Anson Contr., § 290. 
13 5 El. & Bl. 714. 





other words, need not mitigate the damages 
by treating as final the premature repudia. 
tion.“ Thus in an Illinois case, the plaint- 
iffs in December 15, 1880, sold to the de 
fendants to be delivered to them during 
the month of January, 1881, 100,000, bushels 
of barley. -On the 16th, the day after the 
sale, the defendants notified plaintiffs that 
they did not consider themselves bound by 
the contract, and that they would not carry 
it out. It was held that the plaintiffs had a 
right, notwithstanding such notice to wait 
until the day of delivery under the contract 
arrived, and then resell it in the market and 
recover from the defendants the difference 
between the contract price of the barley and 
its market price at the day it was to have 
been delivered. And that there was no duty 
upon the plaintiff to sell the barley on the 
day of or a reasonable time after the notice, 
although by a sale at such time the damages 
would have been greatly reduced, barley 
having gone down in price in the meantime. 

6. But after notice of such repudiation the 
other party cannot go on and complete an 
executory contract, and then sue for the full 
contract price or for any increased damages 
caused by his continuing to perform.” Ina 


Vermont case,” the defendant agreed to 
purchase of the plaintiffs five car loads of 
potatoes to be delivered as called for by him. 
After the first car load was received, potatoes 
fell in price in the market and the defendant 
thereupon wrote to the plaintiffs not to pur- 
chase any more until they should hear from 


him. It was held that after they received 
this notice they had no right to purchase on 
the plaintiffs’ account any more potatoes. 
‘‘While a contract is executory,’’ said the 
court, ‘‘a party has the power to stop per- 
formance on the other side by an explicit di- 
rection to that effect by subjecting himself 
to such damages as will compensate the other 
party for being stopped in the performance 
on his part at that point or stage in the ex- 
ecution of the contract. The party thus 
forbidden cannot afterwards go on and in- 


14 Kadish v. Young, 108 Ill. 170, 48 Am. Rep. 548; 
Davis v. Bronson (N. D.), 50 N. W. Rep. 836. 

1 Kadish v. Young, supra. 

16 Butler v. Butler, 77 N. Y. 472, 383 Am. Rep. 648; 
Davis v. Bronson (N. D.), 50 N. W. Rep. 836 Moline 
Cc. v. Beed (Ia.), 3 N. W. Rep. 96; City of Nebraska 
v. Coke Co. (Neb.), 2 N. W. Rep. 870. 

17 Danforth v. Walker 37 Vt. 289, 40 Vt. 457. 





oa 


Vou. 45 


CENTRAL LAW JOURNAL. 


115 








— 


erease the damages and then recover such 
increased damages of the other party.’’ 

This principle has been applied in several 
eases to contracts of employment—the rule 
being that an employer may order the discon- 
tinuance of work which he has contracted 
with or employed another to perform, subject 
toproper compensation in damages to the 
employee ; but that the latter cannot then go 
on with the work and recover the contract 
price."® In New York,” the defendant em- 
ployed the plaintiff to clean and repair cer- 
tain pictures for an agreed price, but before 
the work was completed countermanded the 
order. The plaintiff, however, went on and 
finished the work and sued for the price agreed 
upon, claiming that the defendant could not 
countermand the order after the work was 
begun. He recovered judgment which was 
reversed on appeal, the court saying: ‘‘The 
plaintiff was allowed to recover as though 
there had been no countermand of the order 
and in this the court erred. The defendant 
by requiring the plaintiff to stop work upon 
the paintings, violated his contract and there- 
by incurred a liability to pay such damages 
as the plaintiff should sustain. Such dam- 


ages would include a recompense for the 
labor done and materials used, and such fur- 
thersum in damages as might, upon legal 
principles, be assessed for the breach of the 
contract; but the plaintiff had no right, by 
obstinately persisting in the work to make 
the penalty upon the defendant greater than 


it would otherwise have been. To hold that 
one who employs another to do a piece of 
work is bound to suffer it to be done at all 
events would sometimes lead to great injus- 
tice. A man may hire another to labor for a 
year, and within the year the situation may 
be such as to render the work entirely use- 
less to him. The party employed cannot per- 
sist in working, though he is entitled to the 
damages consequent upon his disappointment. 
So if one hires another to build a house, and 
subsequent events put it out of his power to 
pay for it, it is commendable for him to stop 
the work and pay for what has been done and 
the damages sustained by the contractor. 
He may be under a necessity to change his 


'’ Davis v. Bronson (N. D.), 50 N. W. Rep. 836; 
Owen vy. Frank, 24 Cal. 178; Lord v. Thomas, 64 N. Y. 
119; Dillon v. Anderson, 43 N. Y. 282; Butler y. But- 
ler, 77.N. Y. 472, 33 Am. Rep. 648. 

Clark v. Marsiglia, 1 Denio, 317 43 Am. Dee. 670. 





residence, but upon the rule contended for, 
he would be obliged to have a house which he 
did not need and could not use. In all such 
cases the just claims of the party employed 
are satisfied, when he is fully recompensed 
for his part performance and indemnity for 
his loss in respect to the part left unexe- 
cuted.”’ 

7. The rule in (6) has been held not to 
apply where the damages are not an ade- 
quate remedy for the breach, 7. e., where the 
contract is a proper one for specific perform- 
ance. The plaintiff had agreed in writing 
with the defendant to support and maintain 
the father of the defendants during his natu- 
ral life for a specified sum per week ; but after 
performance had commenced they notified 
him not to continue performing his agree- 
ment as they would make no further pay- 
ments. The plaintiff, nevertheless continued 
to furnish the maintenance, and in an action 
to recover the weekly payments after the no- 
tice it was held that the renunciation by the 
defendant was no defense.” 

8. An absolute promise to pay a certain sum 
of money on the performance of a condition, 
such as a promise to pay a subscription to 
some projected undertaking—cannot be with- 
drawn by the promisor so as to force the 
promisee’ to cease performance. Thus in 
Buchel v. Lott,** the defendant with others 
signed a subscription list intended as a bonus 
to a company to construct a certain line of 
railroad within a certain time. It was held 
that the defendant could not withdraw his 
subscription, the court saying: ‘tHe became 
bound upon said contract the moment he 
signed it for the amount subscribed by him, 
subject only to the condition that the rail- 
road should be constructed according to the 
contract.’’” Joun D. Lawson. 

University of Missouri. 


20 Marsh v. Blackman, 50 Barb. 333. In Watson v. 
Smith, 7 Oregon, 448, an agreement to support was 
held a proper one of which to decree specific perform- 
ance. 

2115S. W. Rep. 413. See Davis v. Bronson, 50 N. 
W. Rep. 836. 

22 This view of the case would not obtain, however, 
in those jurisdictions where a subscription is held 
to be without consideration until the party for 
whose benefit it is made has done something—made 
contracts or incurred obligations for example—on 
the faith of such subscription, and that until such 
time the promisor has a right to withdraw his sub- 
scription. See Lawson Contr., § 96. 
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ADULTERATION—CRIMINAL INTENT. 


PEOPLE v. SNOWBURGER. 
Supreme Court of Michigan, May 26, 1897. 


When thestatute makesit a criminal offense to offer 
for sale any adulterated food, it is immaterial that the 
seller is ignorant of such adulteration. 


Lone, C. J.: Respondent was convicted under 
an information charging that ‘ton the 19th day of 
April, A. D. 1897, at the city of Monroe. and in 
the county aforesaid, Michael Snowburger did 
offer for sale, and sell, to Carl Franke, an adulter- 
ated article of food, to-wit, a quantity of mustard, 
to-wit, a quarter of a pound, colored and adulter- 
ated with tumeric, whereby the said mustard, as 
an article of food, was damaged, and its inferior- 
ity concealed, and whereby it was made to appear 
of better and of greater value than it really was, 
the same not being a mixture or compound recog- 
nized as ordinary articles or ingredients of 
articles of food, contrary to the form of 
the statute in such case made and _  pro- 
vided.”’ etc. The information was filed under Act 
No. 193, Pub. Acts 1895, entitled ‘‘An act to pro- 
hibit and prevent adulteration, fraud and decep- 
tion in the manufacture and sale of articles of 
food and drink.’”’ Section 1 provides: ‘‘Noper- 
son shall within this State manufacture for sale, 
offer for sale or sell any article of food which is 
adulterated within the meaning of this act.” 
Section 2: ‘‘The term ‘food,’ as used herein, 
shall include all articles used for food or drink or 
intended to be eaten or drunk by man, whether 
simple, mixed or compound.”’ Section3: ‘An 
article shall be deemed to be adulterated within 
the meaning of this act: One, if any substance 
or substances have been mixed with it so as to 
lower or depreciate or injuriously affect its qual- 
ity, strength or purity; two, if any inferior or 
cheaper substance or substances have been sub- 
stituted wholly or in part for it; three, if any 
valuable or necessary constituent or ingredient 
has been wholly or in part abstracted from it; 
four, if it is sold under the name of another arti- 
cle; five, if it consists wholly or in part of a dis- 
eased, decomposed, putrid, infected, tainted or 
rotten animal or vegetable substance or article, 
whether manufactured or not, or, in case of milk, 
if it is the product of a diseased animal; six, if it 
is colored, coated, polished or powdered whereby 
damage or inferiority is concealed, or if by any 
means it is made to appear better or of greater 
value than it really is; seven, if it contains an 
added substance or ingredient which is poisonous 
or injurious to health; provided, that the pro- 
visions of this act shall not apply to mixtures or 
compounds recognized as ordinary articles or in- 
gredients of articles offfood,if each and every pack- 
age sold or offered for ‘sale be distinctly labeled 
as mixtures or compounds, and are not injurious 
to health.’’ Section 19 makes any violation of the 


act a misdemeanor, and provides a penalty by a 
fine of not less than $100 nor more than $500, or 








by imprisonment in the county jail, etc. On the 
trial, respondent admitted that on the 19th day 
of April, 1897, he, at the city of Monroe, this 
State, offered for sale, and did sell, to Carl Franke, 
a quantity of mustard, to-wit, a quarter of 
pound, which was afterwards found upon a chem- 
ical examination to be colored and adulterated 
with tumeric, whereby the said mustard as ap 
article of food was damaged, and its inferiority 
concealed, and it was thereby made to appear of 
greater and better value than it really was; the 
same not being a mixture or compound recog. 
nized as an ordinary article or ingredient of arti- 
cles of food. But he claimed that said article of 
mustard so sold was purchased by him as a pure 
article in good faith, and that he believed at the 
time of the purchase by him, and also at the time 
of the sale to the said Franke, that the same was 
pure mustard, free from any coloring and adulter- 
ation with tumeric or any other coloring or adul- 
terant, and that no inferiority was concealed 
whereby it was made to appear of greater or bet- 
ter value than it really was; that, at the time he 
purchased the same, he asked for pure mustard, 
and that the same was warranted to him as pure; 
that he did not make or cause to have made a 
chemical examination of the same, and did not 
inform himself or endeavor to ascertain the meth- 
ods of determining pure from impure mustards, 
but relied upon the representations of his vendor 
and the appearance of the article to the eye; and 
that he did rot intend to violate the law. From 
such conviction, respondent appeals. 

It is the contention of counsel for respond- 
ent that it was the intent of the legislature 
to provide by the act that no person should 
be convicted and punished for selling adul- 
terated food or drink without showing that 
he knew the same to be adulterated; that the in- 
formation does not charge such knowledge, and 
the proofs disclose that respondent acted in good 
faith, and in the belief that the article sold was 
pure and unadulterated. The act cannot be 8 
construed. The offense under the act consists ia 
selling an article intended to be eaten or drunk 
which is adulterated. Section 8 of the act shows 
conclusively that the legislature did not intend to 
make criminal intent or guilty knowledge a net 
essary ingredient of the offense. As a rule, there 
can be no crime without a criminal intent, but 
this rule is not universal. In People v. Roby, 52 
Mich. 577,18 N. W. Rep. 365, the respondent was 
convicted of the offense, under the statute, of 
keeping his saloon open on Sunday. It was there 
said: ‘It is contended that, to constitute an of 
fense under the section referred jo (How. Ani. 
St. § 2274), there must be some evidence tending 
to show an intent on the part of the respondent 
to violate it. * * * ‘The action under which 
Roby is prosecuted makes the crime consist, not 
in the affirmative act of any person, but in the 
negative conduct of failing to keep the saloom 
closed. As a rule, there can be no crime without 
a criminal intent; but this is not by any means 
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universal rule. One may be guilty of the high 
crime of manslaughter when his only fault is 
gross negligence, and there are many other cases 
where mere neglect may be highly criminal. 
Many statutes which are in the nature of police 
regulations, as this is, impose criminal penalties, 
irrespective of any intent to violate them; the 
purpose being to require a degree of diligence for 
the protection of the public which shall render 
iolation impossible.*”? Many cases are cited in 
that case Where convictions were sustained, al- 
though the element of guilty knowledge was 
lacking. ‘Thus, in Massachusetts a person may 
beconvicted of the crime of selling intoxicating 
liquor as a beverage, though he may not know it 
to be intoxicating (Com. v. Boynton, 2 Allen, 
160); and of the offense of selling adulterated 
milk, though ignorant of its adulteration. Com. 
y. Farren, 9 Allen, 489; Com. v. Holbrook, 10 
Allen, 200; Com. v. Waite, 11 Allen, 264; Com. v. 
Smith, 103 Mass. 444. In Missouri a magistrate 
may be liable to the penalty for performing the 
marriage ceremony for minors, without consent 
ofthe parents or guardians, though he may sup- 
pose them to be of the proper age. Beckham v. 
Nacke, 56 Mo. 546. Where the killing and sale of 
acalf under a specified age is prohibited, there 
may bea conviction, thougn the party be igno- 
rant of the animal’s age. Com. v. Raymond, 97 
Mass. 567. In People v. Welch, 71 Mich. 548, 39 N. 
W. Rep. 747, this court, in speaking of People v. 
Roby, supra, said: ‘‘Whenastatute does not make 
intent an element of the offense, but commands an 
actto be done or omitted which, in the absence of 
the statute, might have been done or omitted 
without culpability, ignorance of the fact or state 
of things contemplated by the statute will not ex- 
cuse its violation;” citing State v. Hartfiel, 24 
Wis. 60. In the late case in this court of Wolcott 
¥. Burlingame, 70 N. W. Rep. 831, the relator, as 
prosecuting attorney of the county, filed an in- 
formation against one Fred Saunders, charging 
him with being engaged in selling liquor without 
giving the bond required by the statute. The 
bond was fair upon its face, but one of the sure- 
ties, it appears, was disqualified, under section 
2283d1.3 How. Ann. St. The information did not 
allege that respondent had knowledge of this de- 
fectinthe bond. The information was quashed 
by the court below, and the relator asked the aid 
of mandamus to compel the respondent to rein- 
State the case. It was said by this court in the 
majority opinion: ‘It was the intention of the 
legislature to make the execution and delivery of 
the prescribed bond a condition precedent to sale, 
and to require the person desiring to engage in 
the business mentioned to assume all liability of 
knowing that the bond, when presented, com- 
plies in all the essential particulars with the law. 
He must know that his sureties are males; that 
they are resident freeholders of the township, vil- 
lage, or city, in which the business is to be car- 
ted on; that they hold none of the offices pro- 
hibited by the act: and that, at the time the bond 





is filed, neither is a surety upon more than two 
bonds required by the act.’’ It appeared that 
one of the sureties was already upon more than 
two bonds, and the writ was granted, compelling 
the respondent to reinstate the case. The case 
of People v. Roby was cited in that case in sup- 
port of the proposition that intent was not an in- 
gredient of the offense. These regulations are 
under the police power of the State. Undoubt- 
edly, it was competent for the legislature to pro- 
hibit the sale of adulterated articles of food and 
drink. The police power of the State extends to 
the protection of the health, as well as to the lives 
and property, of the citizens. Generally, it is for 
the legislature to determine what laws and regu- 
lations are needed to protect the public health 
and secure the public comfort and safety. If it 
passes an act ostensibly for the public health, and 
thereby destroys or takes away the property of 
the citizen or interferes with his liberty, it is for 
the court to determine whether it relates to and is 
appropriate to promote such public health. Un- 
der the police power, the conduct of individuals 
and the use of property may be regulated, so as 
to interfere to some extent with the freedom of 
the one and the enjoyment of the other. It can- 
not be doubted that the legislature intended by 
this act to protect the public against the harmful 
consequences of sale of adulterated food, and, to 
the end that its purpose might not be defeated, to 
require the seller, at his peril, to know that the 
article which he offers for sale is not adulterated. 
As was said by the Supreme Court of Ohio in 
State v. Kelley, 43 N. E. Rep. 163: ‘If this stat- 
ute had imposed upon the State the burden of 
proving * * * his knowledge of its adultera- 
tion, it would thereby have defeated its declared 
purpose.’ In State v. Smith, 10 R. I. 260, the 
court, in speaking of the offense of selling adult- 
erated milk, said: ‘‘Counsel for defendant asked 
the court to charge that there must be evidence 
of guilty intent on the part of the defendant, and 
a guilty knowledge, in order to convict him. Our 
statute, in that provision of it under which this 
indictment was found, does not essentially differ 
from the statute of Massachusetts; and there, 
previous to the enactment of our statute, the su- 
preme court had determined that a person might 
be convicted, although he had no knowledge of 
the adulteration, the intent of the legislature be- 
ing that the seller of milk should take upon him- 
self the risk of knowing that the article he offers 
for sale is not adulterated.”’ Statutes in many 
States have been passed providing that whoever 
sells, or keeps or offers for sale, adulterated milk, 
or milk to which water or other foreign sub- 
stance has been added, shall be punished, etc. 
Under these statutes, it has been decided many 
times that the risk is upon the seller of knowing 
that the article he offers for sale is not adulter- 
ated, and that it is not necessary in an indictment 
under such a statute to allege or prove criminal 
intent or guilty knowledge. Com. v. Smith, 103 
Mass. 444; Com. v. Warren, 160 Mass. 533, 36 N. 
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E. Rep. 308; People v. Cipperly, 101 N. Y. 634, 4 
N. E. Rep. 107. The same rule that no criminal 
intent is necessary has been held to apply under 
an act forbidding the sale of oleomargarine or 
other imitations of dairy products, unless express 
notice be given to the purchaser. Bayles v. New- 
ton, 50 N. J. Law, 549,18 Atl. Rep. 77; Com. v. 
Gray, 150 Mass. 327, 23 N. E. Rep. 47. The En- 
glish rule is in keeping with the doctrine in this 
country on this subject. Roberts v. Egerton, L. 
R. 9 Q. B. 494. The statute not requiring knowl- 
edge on the part of the seller to make the offense 
complete, we are satisfied that the conviction 
must be sustained. No case has been cited, and 
we are not able to find one, where a contrary 
doctrine is laid down. The act may work hard- 
ship in many cases, but that question is one to be 
addressed to the legislature, and not to the courts. 
As we have said, it was within the power of the 
legislature to pass the act making it an offense 
punishable with fine and imprisonment to sell 
adulterated food or drink, although the person 
selling the same has no knowledge that it is 
adulterated. Under this statute, one making 
sales must do so at his peril. The conviction is 
affirmed. 


NotTr.—It is universally recognized, that a State 
may pass laws to prevent the sale of adulterated arti- 
cles of food or of such as are prejudicial to health. 
Such legislation isa proper exercise of the police 
power of the State for the protection of the health of 
its citizens. McAllister v. State, 72 Md. 370; State v. 
Horgan, 55 Minn. 183; Cook vy. State (Ala. May, 1896), 
20 South. Rep. 360. So the sale of any article may be 
forbidden if the public is liable to be deceived as to 
the nature of such article, and more especially if it be 
deleterious to health. Butler v. Chambers, 36 Minn. 
69. Such sale becomes unlawful by reason of the ex- 
istence of the statute forbidding it (Haines v. People, 
7 Colo. App. 467); and the statute is not invalidated, 
because it makes that unlawful which before its ex- 
istence was lawful or even innocent. People v. West, 
106 N. Y. 293. 

Criminal Intent.—A guilty intent is generally an 
essential element in crimes at common law; Com. vy. 
Weiss, 139 Pa. St. 247), but a different rule prevails in 
statutory crimes. In such cases the questionis de- 
termined by the phraseology of the statute (Com. v. 
Weiss, supra.) When a statute makes an act indicta- 
ble, irrespective of a guilty knowledge, then ignor- 
ance of the fact isno defense. Com. v. Gray, 150 
Mass, 327; People v. West, 106 N. Y. 293; Meyer v. 
State, 10 Ohio Cir. Ct. 226; Farrell v. State, 30 Am. 
Rep. 614, note; Com. v. Warren, 160 Mass. 583; Alt- 
schut v. State, 8 Ohio Cir. Ct. 214; State v. Newton, 
50 N. J. Law, 534. In many cases the object of the law 
would be defeated, if it were necessary to prove such 
knowledge on the part of the defendant. On this 
proposition the principal case is well sustained by the 
authorities, though there are decisions to the con- 
trary. Farrell v. State, 82 Ohio St. 456; Kelly v. 


State, 2 Ohio Dec. 239; Haas v. State, 2 Ohio Dec. 177. 
It has been held, that where the act done is not an 
offense, unless some independent fact co-existed with 
it, ignorance of the existence of such fact or a mis- 
taken belief in good faith and on reasonable grounds 
of its non-existence should excuse from cr me. Meyer 
vy. State, 10 Ohio Cir. Ct. 226. 


Where the sale of an 





article so prepared as to be liable to deceive the pub. 
lic as to its real nature, was forbidden, it was held 
that it was immaterial that the immediate purchaser 
was aware of its real character. Com. v. Russell, if 
Mass. 520. 

Liability of Master and Servant.—The agent, who 
makes the contract for the sale of a forbidden article, 
is personally liable, though the order is filled direetly 
by the principal in another State. Meyer vy. State 
supra; State v. Newton, 50 N. J. Law, 534. When the 
agent or employee makes the sale, the master is pep. 
sonally liable, though he was unaware of that par 
ticular sale, since he is acting by his agent in the cop. 
duct of his business. Com. v. Stewart, 159 Mass, 113; 
Brown v. Foot, 66 Law T. (N. S.) 649; Meyer y, 
State, 54 Ohio, 242; Com. v. Warren, 160 Mass. 533, 

Illustrations.—A sale of liquid chicory and coffee 
under the name of liquid coffee was considered a vio. 
lation of alaw forbidding the sale of an article in im- 
itation of or sold under the name of another article, 
State v. Dreher (Ohio, June, 1896), 44 N. E. Rep. 510, 
Where cocoa was sold, from which a part of its 
strength was extracted to make it more healthful, a 
had been the usage for many years, it was held by the 
lower court, that the law, forbidding the sale ofan 
article of food from which a valuable or necessary in- 
gredient had been wholly or in part abstracted, was 
not violated; Rose v. State, 11 Ohio Cir. Ct. 87; the 
appellate court took the opposite view. Rose vy. State, 
2 Ohio N. P. D. 270. A retail dealer in milk, who poured 
eight gallons of unskimmed milk into a pail and sold 
it to customers in small quantities by dipping it out 
from the pail, and finally, when only two quarts 
thereof were left, after four hours had been 
consumed in such selling, sold one pint to a cus 
tomer, wherein by examination there was found to 
be a deficiency of thirty three per cent. of fatty mat 
ter, was held to have violated the law forbidding the 
sale of any article of food, from which any partotit 
had been abstracted so as to affect its quality, sub 
stance or nature, without notifying the purchaser of 
such alteration. During the four hours of sales the 
cream had risen to the top of the milk, leaving 
the lower portion of inferior strength, which the 
vendor might have prevented by occasionally stirring 
the milk. Dyke v. Gower, 1Q. B. (1892) 220. The 
placing of a substance unmarked among other gre 
ceries upon shelves or a counter in a sales room isa 
act from which, in the absence of rebutting testimony, 
an intent to sell may be inferred in a prosecution for 
exposing for sale adulterated articles without label 
to clearly show their nature. State v. Dunbar,} 
Oreg. 591. Keeping an article, intended for sale be 
hind ascreen unlabeled was not considered 8 viol 
tion of a law forbidding the exposure for sale by 
tail of such article without its being labeled, in the 
absence of evidence that an evasion of the law Ws 
intended. Crane v. Lawrence, 25 Q. B. D. 152. 

Constitutional Limitations.—To what extent aStalt 
by legislation under its police power may interfer 
with or control interstate commerce is a question nt 
yet free from doubt. The fact that congress has a0 
legislated on a question relating to interstate com 
merce is held to raise a presumption, that a Stal 
shall not create any restrictions in such matter. Leisy 
v. Hardin, 135;U. 8. 100. The fact, that the United 
States imposes a license on those conducting 4 ¢é 
business, does not prevent a State from prohibiting 
such business within its borders. Com. vy. Crane, 
Mass. 218. It is well settled that a State cannot pre 
vent the importation of articles from another State, 
nor the sale thereof so long as the original package 
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t was held eontaining such goods upon their arrival in the State, 
purchaser are unbroken. In re Worthen, 58 Fed. Rep. 467; 





Ieisy V. Hardin, 135 U. S. 100; Ex parte Scott, 66 Fed. 
Rep. 45; Donald v. Scott, 67 Fed. Rep. 854. A recent 
modification of this principle has been promulgated. 
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len article, AState may exclude from its markets any compound 
2d directly grtificially colored or adulterated so as to look like an 






r v. State article of food in general use, whereby the public 
When the may be cheated into buying what they do not intend 
ster is per. tobuy. The prohibition of the manufacture of such 







that par. articles or of the selling, or of the having with the in- 
in the con. tent to sell, of such articles is a lawful exercise of the 
Mass, 113; police power of a State, even relative to imported 





original packages. Powell v. Pennsylvania, 127 U. S. 







ass. 533, 678; Plumley v. Massachusetts, 155 U. S. 461; State v. 
and coffee Newton, 50 N. J. Law, 534; Com. v. Huntley, 156 
red a vio- Mass. 236. 8S. S. MERRILL, 
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JETSAM AND FLOTSAM. 





ACTION FOR INDUCING THIRD PARTY TO BREAK CON- 
TRACT. 






The Supreme Court of Missouri in the recent case 
of Glencoe Sand & Gravel Co. v. Hudson Bros. Com- 
nission Co., 40 S. W. Rep. 93, has decided that no ac- 
tion will lie against one who induces a third party to 
break a contr.ct with another, unless the relation of 
master and servant was created by such contract. In 
reaching this conlcusion the court has departed from 












to a cus 

found to the English doctrine as laid down in Lumley v. Guy, 
fatty mat 2B. & B. 216,and Bowen v. Hall, 62 B. Div. 333, and 
iding the from Walker v. Cronin, 107 Mass. 555; Haskins v. 





Royster, 70 N. C. 601; Jones v. Stanley, 76 N. C. 355, 
and Jones v. Blocker, 48 Ga. 331, the early decisions 
of this country following the English decisions. 
Lumley v. Guy, supra, decided in 1853, was the first 
English case to extend the doctrine and hold that an 
action would lie for the procurement of a breach of 
contract even though the strict relation of master and 
servant did not exist. Bowen v. Hall, supra, followed 
and affirmed this in 1881. Walker v. Cronin, supra, 
and cases following it, held that the action did not 
Test upon the relation of master and servant alone, 
but was founded upon the legal right derived from 
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a labels the contract, and that it applied to all contracts of 
unbar, 8 employment if not to contracts of every description. 
. gale be The later American decisions, which are relied upon 
d a violt by the court in the present case, hold directly the re- 
e by tt verse. In Chambers v. Baldwin, 91 Ky. 122, and 





Bourlier v. Macauley, Jd. 135, decided in 1891, it is 
held that there are only two exceptions to the rule 
that an action cannot be maintained against one who 
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nt a State maliciously procures the breach of a contract, viz: 
interfere (1) Where by a contract of employment the relation 
stion not of master and servant exists, and (2), where the party 











shasnot 288 been procured to make the breach against his will 
fate com by deception and coercion. Boyson v. Thorn, 98 Cal. 
t a State 579, decided in 1893, holds that the action will not lie 
vr, Leisf unless the relation of master and servant exists, or 
, United there were threats, violence, falsehood, deception, 
 certall éte., used in procuring the breach. 

yhibiting In the present case, which was an action brought for 
-ane, 158 Procuring a railway company to break a contract of 
not pre carriage with the plaintiff, the learned judge thought 
ar State, itnot pertinent to inquire whether the relation of 
ackagess Master and servant existed between the plaintiff and 





the railroad, for ‘to hold that a carrier is the servant 











or employee of the shipper would revolutionize the 
whole law relating to the duties, obligations, and lia- 
bilities of common carriers.”’— Yale Law Journal. 








CORRESPONDENCE. 


QUERY—ASSAULT WITH DEADLY WEAPON. 


A steps up to B and covers him with a loaded gun 
and says to him, “B I am going to kill you,’ and raises 
the hammer of his gun and places the piece to his 
shoulder. B immediately begins to plead for his life, 
and while A’s finger is trembling on the trigger and 
about to send the fatal bullet on its destroying errand 
B succeeds, by persuasive manners, inducing A to 
desist and gets away from him. Immediately there- 
after B has A arrested and charges him with an ‘“‘as- 
sault with a deadly weapon.” Should A be convicted 
as charged? Cite authorities. 
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1. APPEAL—Bills of Exceptions. — Where a bill of ex- 
ceptions has been improperly signed by the regular 
judge, instead of a special judge, the appellee, by fail- 
ing to object to its filing in the lower court, does not 
waive his right to object to its consideration on ap- 
peal.—LOUISVILLE SOUTHERN R. CO.’s RECEIVERS V. 
LEwIs, Ky., 418. W. Rep. 3. 

2. ASSIGNMENT FOR BENEFIT OF CREDITORS — Gar- 
nishment. — Garnishment of an assignee for the bene- 
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fit of creditors after the assignee has accepted the 
trust, but before the expiration of the four months in 
which creditors may accept the assignment, holds 
only so much of the assigned fund as remains after 
payment of the creditors accepting within such time. 
—PATTY-JOINER CO. Vv. CITY BANK OF SHERMAN, Tex., 41 
8. W. Rep. 173. 

3, ATTACHMENT — Jurisdiction — Service.—It is indis- 
pensable, to give acourt jurisdiction in attachment 
proceedings, that there should be personal service of 
the summons in the action upon the defendant, or that 
the order of attachment be levied upon property of 
the defendant, or that an order of garnishment should 
be served upon a garnishee having property in his 
possession belonging to the defendant, or who is in- 
debted to such defendant. Where there has been no 
personal service in an action, and no property of the 
defendant seized under an attachment, and no prop- 
erty or eredits belonging to the defendant reached by 
an order of garnishment, the court has acquired no 
jurisdiction, there being neither a service upon the de- 
fendant nor any seizure of his property, there is noth- 
ing for the jurisdiction to rest upon, and any proceed- 
ings taken inthe cause are coram non judice and void, 
and the cause must be dismissed. — CENTRAL LOAN & 
TRUST CoO. V. CAMPBELL COMMISSION CO., Okla., #9 
Pac. Rep. 48. 

4. BANKERS AND BROKERS—Pledge.—When securities 
have been purchased from one who deals in them 
sometimes as owner, and sometimes as broker for 
others, though a credit is given for a greater part of 
the price, and the securities remain in the vendor’s 
hands subject to a lien forthe balance, the mere fact 
that the vendor has, in other transactions, acted asthe 
vendee’s broker in dealing in securities with others, 
does not convert the securities purchased into the sub- 
ject of a pledge for the payment of balances due from 
the vendee on the general account for brokerage 
transactions.—LEAHY V. LOBDELL, FARWELL & Co., U. 
8. C. C. of App., Sixth Circuit, 80 Fed. Rep. 665. 

5. BENEVOLENT ASSOCIATIONS — Action by Members. 
—The general laws of a mutual benefit society, which, 
by the use of permissive words, only allow an appeal 
from the decision of an officer of the order, before 
whom the claimant of a death or disability benefit is 
required in the first instance to prosecute his claim, 
but which do not obligate him to appeal from an ad- 
verse decision as a condition precedent to an action 
upon his certificate or policy of insurance, may, in the 
event of such decision, maintain an action in the 
courts for the recovery of his loss.—SUPREME LODGE 
OF ORDER OF SELECT FRIENDS Vv. DEY, Kan., 49 Pac. 
Rep. 74. 

6. BILLS AND NOTES — Assignment of Note. — The as- 
signee of a forged note may recover of the assignor 
the amount paid for the note without a previous judi- 
cial determination that the note is a forgery.—BROWN 
v. BOONE, Ky., 41S. W. Rep. 18. 

7. BILLS AND NOTES — Bona Fide Purchasers. — In- 
dorsees of negotiable notes, taken before maturity, in 
payment of an antecedent debt, without knowledge of 
any defense on the part of the maker as against the 
payee, are purchasers for value.—HOLDEN V. PHOENIX 
RATTAN Co., Mass., 47 N. E. Rep. 241. 

8. CARRIERS OF PASSENGERS—Limited Ticket.—A rail- 
road ticket containing a statement that it is ‘‘good for 
one continuous passage on and from date stamped on 
back” entitles the holder to only a passage beginning 
on such date.—Tgexas & N. O. R. CO. V. DEMILLEY, 
Tex., 41S. W. Rep. 147. 

9. CHATTEL MORTGAGES — Possession—Priority.—Un- 
der the statute of frauds, providing that every sale or 
assignment of goods not accompanied by immediate 
delivery, and followed by actual and continued change 
of possession, shall be conclusively presumed fraudu- 
lent as against the vender’s creditors, where, on ma- 
turity of a chattel mortgage, the mortgagee neglects 
to take possession of the property, he loses the priority 
of his lien against a creditor who took a subsequent 
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mortgage with notice. — STANLEY V. CITIZENS’ Coat & 
COKE Co., Colo., 49 Pac. Rep. 35. 

10. CHATTEL MORTGAGES — Validity — Possession, — 
The right having been reserved to the maker of a 
chattel mortgage of a stock of goods, wares, and 
merchandise to sell, “in the usual course of business, 
and apply the proceeds of such sales to pay the actual} 
and necessary expenses of carrying on the business, 
and replace enough goods to keep the stock up to its 
present value,” the mortgage also provided that it 
was to “cover all goods, wares, and merchandise here. 
after bought for said store.’”’ The power is thus re. 
served to the mortgagor to appropriate the surplus, 
Such an instrument is itself fraudulent and void as to 
creditors, as a matter of law, irrespective of the ques- 
tion as to whether or not any fraud or fraudulent in- 
tent did, in fact, exist. — WILL T. LITTLE Co. v. Bury. 
HAM, Okla., 49 Pac. Rep, 66. 

1l. CONFLICT OF Laws—Interest.—A contract intended 
to be performed, and actually performed, partly in one 
State and partly in another, may be treated. bythe 
parties as a contract of either State, and interest will 
then be due at the rate prevailing in that State.— 
PORTER V. PRICE, U.S.C. C. of App., Eighth Circuit, 
80 Fed. Rep. 655. 

12. CONTRACT—AKerations.—A stipulation in a build. 
ing contract as originally made, that the contractor 
should make no claim for additional work, unless the 
same was done under order from the architect, and 
such claim made in writing, did not apply to work 
done pursuant to alterations made in the contract by 
subsequent agreement of the parties. — WILKENSV. 
WILKERSON, Tex., 41S. W. Rep. 178. 


13. CONBRACT—Building Contract.—General Strike.— 
The operatives of the planing mills in the city of St. 
Louis were on a strike from June 15th to August 8th. 
There were 28 of such mills, and only 3 of them were in 
operation, and they were unable to secure skilled 
labor: Held, that there was a “general strike,” within 
the meaning of a contract to erect a building in such 
city excusing delay caused by a general strike. - 
WEBER V. COLLINS, Mo., 41S. W. Rep. 249. 


14. CONTRACTS—Interpretation — Receivers.—The de 
fendant appointed the plaintiff its agent for the State 
of Massachusetts for the term of five years, for which 
he was to receive a specified percentage of the busi- 
ness he procured in that State. The company, onthe 
23d of August, 1894, was declared to be insolvent by& 
decree of the court of chancery of this State, a receiver 
appointed, and the charter of the company declared # 
be forfeited and void: Held, that an action cannot be 
maintained by the plaintiff to recover damages from 
the receiver, because the plaintiff was not continued 
after the date in such employment as agent under the 
contract. — UNITED STATES CREDIT SysTEM OO. ¥. 
ROSENBAUOUM, N. J., 37 Atl. Rep. 595. 

15. CONTRACTS—Patents—Purchaser from Licenseé.- 
Where one purchases machines from a licensee of 
patent and proceeds to use the same with knowledge 
of the facts and after notice from the owner ofthe 
patent that if he does so he will be held liable to make 
compensation for such use, an action may be brought 
by the owner of the patent upon an implied contract 
to recover such compensation. — WEAVER V. NoRWAT 
TRACK Co., U. 8. C. C., E. D. (Penn.), 80 Fed. Rep. 70. 

16. CONTRACTS — Performance to Satisfaction of 
Architect. — When a contraetor has undertaken tod0 
certain work to the satisfaction of an architect, the 
determination of the architect so constituted an ul 
pire is final and conclusive, and can be impeached 
only for fraud, collusion, or such gross mistake a8 im- 
plies bad faith; but the parties have a right to the in- 
dependent and honest judgment of the umpire with 
respect tothe matters submitted to him, and an arbi- 
tary refusal to determine the fact, or to accept per 
formance, where the work has been in good faith per 
formed, constitutes a fraud in law, availing to dit 
pense with the necessity for his judgment as a condi- 
tion precedent to the right of recovery by the col 
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tractor for the work done.—CRANE ELEVATOR Co. Vv. 
ouarK, U.S.C. C. of App., Seventh Circuit, 80 Fed. 
Rep. 705. 

17. CoONTRACTS—Prior Oral Agreement.—The buyer of 
amachine under a written contract of conditional sale, 
full in its terms, and free from ambiguity, cannot 
show by parol evidence that, just before the contract 
was executed, it was agreed that, ifthe buyer’s hus- 
pand should not be satisfied with the contract and 
sale,the seller was to return to her an old machine 
take by him as « partial payment on the contract, 
and take the new one. — SINGER MANUFG. OO. V. 
guts, Ind., 47 N. E. Rep. 341. 

18. CONTRACTS—Rescission—Abandonment.—Besides 
technical rescission of a contract, releasing each party 
from every obligation under it, as if it had never been 
made, there is a mode of abandoning a contract,asa 
live and enforceable obligation, which still entitles the 
party declaring its abandonment to look to the con- 
tract to determine the compensation he may be en- 
titled to under its terms for the breach which gave him 
theright of abandonment; and courts, in construing 
the language used by laymen in such cases, will con- 
sider, not only the language of the party, but all the 
eircumstances, including the effect of a complete re- 
scission, and the probability or improbability of the 
party’s intending such a result.—HayEs v. CITY OF 
NASHVILLE, U.S. C. C. of App., Sixth Circuit, 80 Fed. 
Rep. 641. 

19. CONTRACT OF INDEMNITY—Validity.—A contract 
toindemnify a common carrier of passengers against 
losses occurring from injuries to passengers carried by 
itisnot invalid as against public policy, because it 
covers losses resulting from its negligence or the neg- 
ligence of its servants.—TRENTON Pass. R. Co. v. 
GUARANTORS’ LIABILITY INDEMNITY Co., N. J., 37 Atl. 
Rep. 609. 

2%. CORONERS—Powers.—A coroner has authority to 
employ a physieian to make an autopsy in order to as- 
certain the cause of death, and the county court can- 
not deprive him of the power to select sueh physician, 
and compel him to accept one appointed by the court. 
~—KEMPNER V. PULASKI County, Ark., 41S. W. Rep. 50. 

21. CORPORATIONS — Dissolution—Reincorporation.— 
The creditors of a corporation ceased to do busi- 
ness, and its stockholders, with one other person, 
formed a new corporation, with a different name, tak- 
ingall the assets of the old corporation except the 
books: Held, that acreditor of the old corporation 
had an equitable right to follow its assets, but could 
nét maintain an action at law against the new corpo- 
Tation.—EWING V. COMPOSITE BRAKE-SHOE CoO., Mass., 
47N. E. Rep. 241. 

2. CORPORATION—Foreign Corporation — Interstate 
Commerce.- Where a foreign corporation, by agent, in 
Texas, sold a piano stored in that State, it was entitled 
to recover therein on notes given for the price, though 
it had not taken out a permit to transact business in 
the State, as required by statute; since the sale was a 
transaction of interstate commerce.—SHAW PIANO Co. 
V. ForD, Tex., 41S. W. Rep. 198. 

2%. CORPORATION—Forfeiture of Franchise.—Courts 
are extremely reluctant to adjudge forfeitures of cor- 
porate privileges and franchises, and, being vested 
with some discretion in proceedings brought for that 
purpose, will ordinarily only doso where no other ad- 
equate remedy is available.—OCITY OF TOPEKA V. To- 
PEKA WATER Co., Kan., 49 Pac. Rep. 79. 

4. CORPORATIONS—Liability of Directors.—A director 
of a corporation is not liable for the misconduct of co- 
directors, not participated in by him as a wrong-doer, 
and a bill which seeks to fix upon a director liability 
for negligent acts of the board, but does not charge 
him personally with any neglect, charging only neg. 
lect by the board of directors, without mentioning 
him, and alleging that information showing the char- 
acter of their acts was accessible to all the directors, 
18 insufficient.—FISHER V. GRAVES, U.S. C. C.,8. D. (N. 
Y.),80 Fed. Rep. 590. 












25. COUNTIES—Funding Bends—Increase of Indebted- 
ness.—The issuance of funding bonds by a county in 
exchange for outstanding valid warrants is not the 
creation of a debt.—BOARD OF CoMRS. OF LAKE COUNTY 
v. STANDLEY, Colo., 49 Pac. Rep. 23. 


26. CREDITORS’ SUITS—Parties—Abatement and Re- 
vival.—In a creditors’ suit to set aside as fraudulent a 
general assignment for the benefit of creditors, the as- 
signor, or, after his death, his personal representative, 
is a necessary party; and when the assignor, originally 
a party tosuch a suit, has died after its commenee- 
ment, and his representative is not brought in, a judg- 
ment rendered for the plaintiff is fatally defective, 
though the facts cf the assignor’s death, the proof of 
his will, and the qualification of his executrix are 
pleaded by supplemental complaint, and the execu- 
trix is a party in her individual capacity.—FIRsT Nat. 
BANK OF AMSTERDAM V. SHULER, N. Y., 47 N. BE. Rep. 
262. 

27. CRIMINAL EVIDENCE—Bigamy—Indictment—Suf- 
ficiency—Evidence of Former Marriage.—Evidence, on 
a prosecution for bigamy, that defendant lived witha 
woman as his wife, and held her out to the world as 
such ; that children were born to them; and that, after 
he had deserted her, he admitted the marriage, but 
claimed to have obtained a divorce—was sufficient to 
show aformer marriage, without evidence of a wit- 
ness to the ceremony.—STATE V. JENKINS, Mo., 418. 
W. Rep. 221. 

28. CRIMINAL EVIDENCE — Confession—Joint Indict- 
ment.—Statements by one of two defendants jointly 
indicted, attempting to inculpate his co-defendant and 
excuse himself, are not admissible as a confession.— 
STATE V. MITCHELL, 8. Car., 275. E. Rep. 424. 


29. CRIMINAL EVIDENCE—Larceny.—One charged with 
larceny cannot prove declarations of his as to who 
owned the horse etc., made long afterthe taking.— 
STATE V. WTTERS, Mo., 418. W. Rep. 221. 

380. CRIMINAL Law—Evidence—Former Conviction.— 
Under Rev. St. § 3959 (providing that any person com- 
mitted after pardon, or discharge for compliance with 
prior sentence to the penitentiary, shall be punished 
for the sibsequent offense by imprisonment for the 
longest term prescribed for such offense), where an in- 
dictment is drawn in accordance with such section, 
evidence of a prior conviction and imprisonment is ad- 
missible.—STATE v. MANECKE, Mo., 418. W. Rep. 223. 

31. CRIMINAL Law—Homicide — Justification. — One 
upon whom an assault is made with intent to kill may 
stand his ground, and, if need be, kill his assailant, al- 
though he might retreat with safety to himself, and 
thereby avoid the killing.—La RUE V. STATE, Ark., 41 
§. w. Rep. 53. 

32. CRIMINAL Law—Rape.—An allegation in an in- 
dictment for rape which charges that the defendant 
‘‘feloniously made an assault and attempted by force, 
threats and violence to have carnal knowledge of a fe- 
male without her consent,” is equivalent to a state- 
ment that she resisted, and under such an allegation 
evidence that she resisted or was prevented from re- 
sisting is admissible—HAaRMON V. TERRITORY, Okla., 
49 Pac. Rep. 55. 

38. CRIMINAL Law—Robbery.—Robbery in the first 

degree may be committed by taking property from the 
possession of a servant or agent of the owner, as well 
as from the owner himself; and in the information the 
ownership of the property may be alleged as in the 
person robbed, or the true owner.—STATE V. ADAMS, 
Kan., 49 Pac. Rep. 81. 
* 34. CRIMINAL PRACTICE — Indictment — Demurrer— 
Grand Jury.—A demurrer to an indictment goes only 
to the sufficiency thereof and of the averments therein, 
and not to questions affecting the regularity or legal- 
ity of the organization of the grand jury that returns 
it.—PATSWALD V. UNITED STATES, Okla., 49 Pac. Rep. 
57. 

85. DEATH—Presumption.— Where three sisters perish 
in the same disaster, and there is no way to determine 
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which died first,the rights of succession to their es 
tates are to be determined as if death occurred to all 
at the same moment.—IN RE WILBOR, R. I., 37 Atl. Rep. 
634. 


36. DECREE — Vacating—Fraud.—Where a deed was 
assailed in a proceeding to avoid the same on the 
ground that it had been obtained through fraud on the 
maker, the decree declaring the validity of such deed 
will not, in a subsequent proceeding to vacate such de- 
cree, be set aside on the ground that such deed had 
been forged, unless it be made to appear that fraud 
was practiced in the “very act” of obtaining such de- 
cree, or that plaintiff was prevented by interposition 
of defendants from showing the alleged forgery in the 
former suit.—HAMILTON V. MOLEAN, Mo., 418. W. Rep. 
224. 

37. DEEDS—Escrow—Waiver.—Wherea grantee takes 
possession of land under a deed which, with a note for 
the price, is deposited with a third person, with an 
agreement that it shall not be delivered till the note is 
paid, one who, after the grantee’s death, purchases the 
note at the request of the administratrix, may, by 
agreement with her, without notice to the heirs, waive 
his rights under the original agreement, allow the 
deed to be delivered, and enforce the note against the 
heirs.—SMITH v. GOODRICH, IIl., 47 N. E. Rep. 316. 


38. DEED—Resulting Trust.—Where a deed, absolute 
on its face, purported to befor a valuable considera- 
tion, and to the sole use of the grantee, and there was 
no fraud or mistake, there can be no implied trust in 
favor of the grantor.—MYERS V. MYERS, III., 47 N. E. 
Rep. 309. 


39. DEPOSITION—Failure to Swear Interpreter.—The 
fact that the interpreter for the officer by whom a dep- 
osition was taken was not sworn in accordance with 
law, where the officer himself did not understand the 
language of the witness, requires the suppression of 
such deposition.—DAvVIs V. MIGLIVACcA, Tex., 418. W. 
Rep. 91. 


40, ELECTION—Ballot — Office.—Where a ballot has 
upon it defendant’s name, but does not disclose the 
office voted for, and it appears that defendant was 
running forthe office of alderman, and none other, 
and that no one, at the election, of the same name, 
was running for any office, the ballot will be construed 
as a vote for the defendant as alderman.—VOGLER V. 
MAHNCKE, Tex., 41S. W. Rep. 185. 

41. EQuity—Bill to Recover Oil Wells.—In Pennsyl- 
Vania, equity has no jurisdiction of a bill to restrain 
the operation of oil wells, or the taking of oil there. 
from, where the complainant’s title is purely legal, the 
respondent is solvent, and there are neither compl- 
cated accounts nor such irreparable injury as warrants 
interference by injunction. The substantial purpose 
of such a bill being to recover possession of the wells, 
the remedy by ejectment, aided by writ of estrepment 
under the State statutes is full and adequate.—BRSKINE 
Vv. FOREST OIL Co., U.S.C. C., W. D. (Penn.), 80 Fed. 
Rep. 583. 

42. FEDERAL CouRTS — Enjoining Sales Ordered by 
State Court.—After the entry ef an orderin a State 
court dissolving a corporation and ordering a sale of 
its property, consisting chiefly of real estate, certain 
members of the corporation (some of whom had had 
notice of the proceedings in the State court two years 
before, but had taken no action) applied to the fed- 
eral court to restrain the sale,onthe ground that the 
State court was wholly without jurisdiction: Held, 
that such injunction should not be granted.—SIMPSON 
v. WARD, U. 8. C. C.,8. D. (N. Y.), 80 Fed. Rep. 561. 

43. FEDERAL CouRTS — Jurisdiction — Citizenship.— 
Where a trustee under a mortgage made to secure a 
series of bonds refuses to foreclose after default, any 
holder of such bonds may file @ bill for the benefit of 
himself and all others, and pray foreclosure. To such 
a billthe trustee holding the legal title tothe mort- 
gaged property is a necessary party, and may be made 
a defendant when he refuses to file such bill himself.— 





First NAT. BANK OF CHATTANOOGA, TENN., V. RADFORD 
Trust Co., U.S.C. C. of App., Sixth Circuit, 80 Feq, 
Rep. 569. 

44. FEDERAL CouRTS — Jurisdiction — Mandamus to 
Levy Tax.—A federal circuit court issued a mandamus 
requiring the county court to levy a tax to pay a 
judgment against the county. Certain inhabitants of 
the town filed a bill in a State court to enjoin the levy 
on property in the town, claiming that such property 
was not subject to the claim upon which the judgment 
was based. This injunction suit was then removed by 
defendants to the federal court: Held, that the latter 
court had jurisdiction thereof, as it involved the en- 
forcement of a judgment of a federal court acting un. 
der the federal laws and constitution.—First Nat, 
BANK OF CEREDO V. SOCIETY FOR SAVINGS, U. 8.0. 0, 
of App., Fourth Circuit, 80 Fed. Rep. 581. 


45. FEDERAL CouRTs — Jurisdiction — Rights under 
State Statutes.—Whenever a statute of a State givesa 
right, such right may, on proper citizenship, be en- 
forced by suitable proceedings in the federal courts.— 
LILIENTHAL V. DRUCKLIEB, U. 8S. C.C.,8. D. (N.Y), 
80 Fed. Rep. 562. 

46. FRAUDS, STATUTE OF — Contract not to be Per- 
formed in a Year.—The defendant made an oral agree. 
ment, 20 years ago, that, in consideration of certain 
domestic services to be performed by the plaintiff, he 
would support and maintain her during her life-time; 


Held, that this contract was not within the statuteof 


frauds, because it might have been fully performed 
and terminated by her death within a year.—EIsER 
MAN V. SCHNEIDER, N. J., 37 Atl. Rep. 623. 

47. GUARDIAN AND WARD — Setting Aside Release.— 
The mere fact that a court of probate has received and 
recorded a release obtained by a guardian from her 
ward on his arrival at full age does not conclude the 
ward from maintaining a bill in equity to set aside the 
release for fraud.—O’CONNOR V. O'CONNOR, R. L., # 
Atl. Rep. 634. 

48. HABEAS CoRPUS — Review.—To permit of peti 
tioner’s release on habeas corpus on the ground that the 
crime for which he was convicted was committed ata 
place which did not permit of the trial court’s having 
jurisdiction, such fact must clearly appear.—IN BB 
TERRILL, Kan., 49 Pac. Rep. 158. 

49. HiGHWays—Obstruction—Rights of Abutters.—An 
abutting owner, who owns the fee in no part of the 
highway, cannot recover for obstruction of the high- 
way, unless he has sustained an injury not common to 
all who use the highway.—PITTSBURGH, ETC. ST. L. 
Ry. Co. v. NOFTSGER, Ind., 47 N. E. Rep. 332. 

50. HiGHWaAYSs — Vacation of Public Road—Damages. 
—The owners of land along and through which a pub 
lic road runs are not entitled to damages on vacation 
of the road by the proper authorities.—JOHNSON ¥. 
B@aRD OF COMES. OF DEER LODGE CounTY, Mont.,# 
Pac. Rep. 147. 

51. HOMESTEAD — Conclusiveness of Patent.—Where 
one entitled to acquire a homestead donation takes 
steps to acquire it, and thereby acquires an equity im 
the land, the subsequent issuance to another of & 
patent tothe land, based on false affidavits of ocel 
pancy, does not extinguish his right, the patent not 
being conclusive on the question of the patentee’s 0¢ 
cupancy.—DRINKARD V. BARNETT, Tex., 418. W. Rep. 
198. 

52, HOMESTEAD—Evidence.—On an issue whether @ 
certain lot was the homestead of defendant, evidence 
of preparation to improve the land, together with dee 
larations of the defendant as to his intent, was admis- 
sible. —FURTNER V. EDGEWOOD DISTILLING OO., TeX 
41S. W. Rep. 184. 

58. HUSBAND AND WIFE — Necessaries.—Under Gen. 
St. ch. 52, art. 2, §2, providing that the wife’s real e8- 
tate shall be liable for such of her debts contracted 
after marriage ‘‘on account of necessaries for bh 
or any .member of family, her husband included,” #& 
shall be evidenced by writing, the wife’s land may be 
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gubjected to the payment ofa note executed by her 
for amule toenable her and her husband to make a 
crop for the support of themselves and their infant 
children.—ALLEN V. LONG, Ky., 41S. W. Rep. 17. 

4, HUSBAND AND WIFE — Services of Wife.—A con- 
tract between a man and a woman, by which the latter 

to render personal services to the former, for 
compensation, is abrogated by the subsequent mar- 
riage of the parties, by which the husband becomes 
entitled to his wife’s services ; and neither ratification, 
performance, nor partial payment, after the marriage, 
and before the passage of the act of 1892, allowing a 
wife to contract with her husband for pay for her per- 
gonal services, will enable the wife to recover for serv- 
jes rendered after the marriage.—IN RE CALLISTER’S 
gstaTE, N. Y., 47 N. E. Rep. 268. 

5. INJUNCTION — Elevated Street Railways—Damage 
to Abutting Owners.—Where the fee of a city street is 
inthe municpality, the damage suffered by an owner 
of abutting property through the construction of an 
elevated railroad in the street is merely consequential, 
and, the owner having an adequate remedy at law for 
thedamage suffered, if any, equity will not interfere by 
injunction to restrain the construction of the railroad 
onthe ground that the ordinance authorizing it is il- 
legal.—_BLODGETT V. NORTHWESTERN EL.R. Co., U. 
8.0.0. of App., Seventh Circuit, 80 Fed. Rep. 601. 


i. INSOLVENCY — Preferences — Assignments for 
Creditors.—The right of an insolvent debtor to pay one 
ormore creditors in preference to others, and the right 
tomake a general assignment for the benefit of all his 
qreditors ratably, are distinct and independent rights. 
—$uITH V. BAKER, Okla., 49 Pac. Rep. 61. 


i. INSURANCE—Conditions—Waiver.—Where a policy 
provides that, if the property be mortgaged, it must 
benotified to the company inthe written part of the 
policy, or it will be void, and that no agent has power 
to walve or modify conditions except by writing, mere 
notice to the agent of the existence of a mortgage be- 
forehe delivers the policy, or parol waiver of condi- 
tions by him, does not estop the company to claim 
thatthe policy is void.—PHOENIX Ins. CO. v. DUNN, 
Tex., 41S. W. Rep. 109. 

58, INSURANCE — Use of Gasoline.—A prohibition in a 
fire insurance policy ofthe use of gasoline, any cus- 
tom “of trade or manufacture” tothe contrary not- 
withstanding, does not preclude proof of a custom of 
using gasoline for domestic purposes to explain or 
avoid the prohibition.—AMERICAN CENT. FNS8. Co. V. 
GREEN, Tex., 41S. W. Rep. 74. 

3. JODGMENTS—Federal Courts.—A judgment of the 
Circuit Court of the United States, sitting in Kansas, 
isto be treated in the State courts as a domestic judg- 
ment;and the return of the marshal of personal serv- 
iceof ajsubpowna in chancery in the action in which 
the judgment is rendered, is conclusive on the parties 
tothesame extent as the return of a sheriff on a sum- 
mons issued from a State court.—THOMAS V. OWEN, 
Kan., 49 Pac. Rep. 73. 

6. JUDGMENT—Res Judicata.—A decree enjoining a 
person from reasserting title to the property involved 
is in reality, one decreeing the plaintiff to bethe owner 
of the same, though it may not so declare in express 
terms.—CHADWICK Vv. GULF STATES LAND & IMPROVE- 
MENT CO., La., 22 South. Rep. 237. 

6l. JUDICIAL SALES — Void Confirmation.—Where a 
defendant, whose land has been sold under decree, 
dies before the sale is confirmed, an order of confirma- 
tion entered upon an order of revivor against the 
widow and heirs, entered within six months after the 
death of the defendant, is void, and the commissioner’s 
deed passes no title.—FORST V. Davis, Ky., 41 S. W. 
Rep. 27. 

. JUDICIAL SALES—Writ of Possession.—One who is 
in possession of land, claiming paramount title under 
nea cannot be dispossessed undera writ of posses- 

on issued in favor of the purchaser at asale made 
under decree rendered in a suit to which he was not a 





















party, though he has purchased from the defendant in 
that suit since the decree was rendered, as he is en- 
titled to notice, and to be heard upon proceedings to 
dispossess him.—WRIGHT V. OaRR, Ky., 41 8. W. Rep. 

68. LIBEL—Publication—Privileged Communications. 
—A printer who prints a libel, and delivers the printed 
copies tothe author, knowing that he intends to sub- 
mit them to various persons to be read, becomes liable 
as publisher of such libel from the moment that any 
third person reads it, provided the words are not priv- 
ileged.—YOUMANS V. SMITH, N. Y., 47 N. E. Rep. 265. 

64. LigN—Laborers’ Liens—Recording of Claims.—To 
acquire a laborer’s lien, under Code Va. §§ 2485, 2487, as 
amended by Acts 1891-92, p. 362, the requirement that 
the claims must be filed in the clerk’s office within 90 
days after the wages become due must be strictly com- 
plied with, and the record must show the fact of com- 
pliance. Therefore the mere recording of labor tick- 
ets within 90 days from their date, with nothing to 
show that the wages were due on the day the tickets 
were dated, gives no lien; nor can the record be sup- 
plemented by parol evidence on this point after suit 
brought to enforce the lien.—LIBERTY PERPETUAL 
BUILDING & LOAN CO. Vv. M. A. FURBUSH & SON MACH. 
Co.,U. 8. C.C.of App., Fourth Circuit, 80 Fed. Rep. 
631. 

65. LIFE INSURANCE — Suicide—Answer.—Where the 
proof of death furnished by plaintiff shows that the in- 
sured came to his death by his “own handand act,” no 
recovery can be had under a policy exempting from 
liability for such a death without some satisfactory ex- 
planation of the proof, or until it is withdrawn. And 
if the statement of the reply that the proof was fur- 
nished merely as evidence of death, and not as proof 
of the cause, be a satisfactory explanation, yet being 
denied by rejoinder, the burden on the issue is on the 
plaintiff.—PRUDENTIAL INS. CO. OF AMERICA V. BREUS- 
TLE’S ADMR., Ky., 418. W. Rep. 9. 

66. LIMITATIONS — Accrual of Cause.—Where com- 
plainant contributed money to build a house on land 
of another, relying on a vague idea that she was to 
have an interest therein, and her right to recover for 
money loaned or expended was barred, no right of ac- 
tion accrued to her on the death of the owner against 
his estate, because she had not received an interest in 
the land, on the ground of failure of consideration, or 
of her mistaken belief that she was entitled to such in- 
terest.—WALKER’S ADMR. V. TYLER, Va., 278. Es Rep. 
434. 

67. LIMITATIONS—New Promise.—Letters which do 
not contain an express promise to pay, nor anything 
from which such promise can be implied, are ineffect- 
ual to revive a debt barred by the statute of limita- 
tions.—CRAWFORD COUNTY BANK OF VAN BUREN, ARK. 
v. HENRY, Tex., 418. W. Rep. 201. 

68. LIMITATIONS—Payment of Interest.—Payment of 
interest by the principal maker on the note of himself 
and a surety does not suspend the operation of the 
statute of limitations in favor of such surety.—MCMIL- 
LAN V. LEEDS, Kan., 49 Pac. Rep. 159. 

69. MASTER AND SERVANT — Fellow-servants.—Inde- 
pendent of the fellow-servants’ act, a section foreman, 
having authority to employ and discharge the men 
working under him, is, in his relation toward such 
men, a vice-principal of the railroad company.—MIs- 
sourkl, K. & T. Ry. Co. OF TEXAS V. HANNIG, Tex., 41 8. 
W. Rep. 196. 

70. MASTER AND SERVANT—Fellow servants.— Where 
the engineer of a freight train has no authority to 
superintend, control, or direct the head brakeman 
of the train, but such authority is in the conductor, 
such brakeman and the engineer are fellow-servants, 
and there is no liability on the part of the railroad 
company for any injuries the brakeman sustains 
through the negligence of the engineer.—INTERNA- 
TIONAL & G. N. R. CO. Vv. MOORE, Tex., 415. W. Rep. 70. 

71. MaSTER AND SERVANT—Negligence.—Where the 
master has knowledge of the risks and dangers, not 
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discernible, that are incident to the work to be per- 
formed by a servant, and he is also aware of the serv- 
ant’s inexperience, and fails to inform him of the pre- 
cautions and care necessary for him to take in order to 
avoid injury, and the servant is injured without any 
negligence on his part, the master will not be allowed 
to exonerate himself from liability by showing that 
servant failed to exercise the same degree of skill to 
avoid injury as his more experienced fellow-workmen. 
—ANDERSON V. DALY MIN. Co., Utah, 49 Pac. Rep. 126. 


72. MECHANICS’ LIEN—Priority over Homestead.—A 
contract lien for improvements on the homestead, be- 
ing cc. nferred by the constitution, is superior to the 
statutory right of the surviving wife and minor chil- 
dren in the property of the insolvent estate of the de- 
ceased husband and father.—HEATHERLY V. LITTLE, 
Tex., 41S. W. Rep. 79. 


73. MINING LEASES — Licenses.—An instrument de- 
clared that the owner of land, “does demise and 
lease,” for mining purposes only, certain land. The 
grantee was given the right to erect all necessary 
buildings and machinery, and was required to provide 
and keep closed gates through which to enter upon 
and pass off the land. He wasto take possession for 
10 years, and pay a fixed rent: Held, that the instru- 
ment was a lease, and not a mere mining license.— 
KIRK V. MATTIER, Mo., 41S. W. Rep. 252. 


74. MORTGAGES—Estoppel.—One who induces a per- 
son to make a loan to another and take as security a 
mortgage from such other person on land, the descrip- 
tion of which he furnishes, is estopped to claim that 
part of the land within the description is his own, and 
not bound by the mortgage of the other.—EAsT GREEN- 
WICH INST. FOR SAVINGS V. KENYON, R. I., 37 Atl. Rep. 
632. 

75. MORTGAGE—Subrogation.—One who held title to 
land under a recorded deed, in trust for a wife, with 
power of disposal on her appointment during the life 
of her husband only, after the husband’s death exe- 
cuted to B a deed of the land, in which the wife joined. 
As part consideration forthe land, B paid a mortgage 
thereon. Band his grantees held peaceable aud un- 
disturbed possession over 20 years: Held, that such 
grantees, on discovering the defect in the title result- 
ing from the trustee’s want tof power to convey, were 
not entitled to be subrogated to the rights of the mort- 
gagee, or other equitable relief.—MCDONALD V. QUICK, 
Mo., 418. W. Rep. 208. 


76. MUNICIPAL CORPORATIONS—Bonds—Estoppel by 
Recitals.—As against a bona fide holder of its bonds, a 
municipal corporation is estopped, by recitals in such 
bonds of the purpose of their issue and that all the 
provisions of the act authorizing their issue were com- 
plied witb, from asserting that they were not issued 
for such purpose or that the provisions of the act were 
not complied with.—SECOND WARD SAV. BANK OF MIL- 
WAUKEE V. CITY OF HURON, U.S. 0. C., D. (S. Dak.), 80 
Fed. Rep. 660. 

77. MUNICIPAL CORPORATIONS—Construction of Sew- 
ers.—In devising a plan of sewerage the mnunicipal au- 
thorities of a city are vested with a large legislative 
discretion, and, if it is exercised in good faith, the city 
is ordinarily not liable for incidental injuries to prop- 
erty which are solely attributable to the plan.—KIneé 
v. CITY OF KANSAS CITY, Kan., 49 Pac. Rep. 88. 

78. MUNICIPAL CORPORATIONS—Liabilities.—Where a 
city, under authority of its charter, authorized a rail- 
way company to build a tunnel for its road under a 
street, it was not liable for the negligence or wrongful 
acts of the company in so constructing the tunnel that 
the land in front of plaintiff's lot receded to the injury 
of the houses thereon, since in so authorizing the com- 
pany the city merely exercised a delegated govern- 
mental power.—TERRY V. CITY OF RICHMOND, Va., 27 8. 
E. Rep. 429. 

79. MUNICIPAL CORPORATION—Ordinance—Regulation 
of Drummers,—Under Sand. & H. Dig. § 5132, giving a 





city authority to regulate the drumming of persons, 
arriving on trains, for hotels, etc.,an ordinance pro. 
viding that every person obtaining a drummer’s ]j 
cense shall, while engaged in the business, wear g 
badge of a certain character, showing for what he ig 
drumming, is not void as unreasonable.—CITy oF Hor 
SPRINGS V. CURRY, Ark., 41S. W. Rep. 55. 


80. MUNICIPAL CORPORATION—Street Railroads—Fran- 
chises.—The authority to make use of the public streets 
of acity ,for railroad purposes primarily resides in 
the State, and is a part of the sovereign power. City 
authorities have no power to grant the right, except in 
so faras they may be authorized by the legislature, 
and then only in the manner and upon the conditions 
prescribed by statute.—BEEKMAN V. THIRD AVE. RB. 00., 
N. Y., 47 N. E. Rep. 277. 


81. NATIONAL BANKS — Insolveney. — Remittances 
made by a national bank to its correspondents, in the 
ordinary course of business, before the commission of 
any act of insolvency, are not void under Rev. 8t. § 
5242, though the bank is in fact insolvent at the time, 
and is closed by the bank examiner before the remit. 
tances are actually received by the correspondent 
banks.—HAYDEN V. CHEMICAL NAT. BANE, U.8.0.(C., 
8. D. (N. Y.), 80 Fed. Rep. 587. 


82. NEGLIGENCE — Landlord and Tenant.—Corpora.- 
tions—Leases.—Where a lease of hotel property im- 
posed the obligation on the lessee to keep an elevator 
in the building in repair, and operate it by a compe- 
tent person, the lessor was not liable to an employee 
of the lessee for injuries resulting from a failure to 
discharge such obligation, but was liable only for de- 
fects in the elevator existing at the time the premises 
were leased, and then only unless he practiced fraud 
on the lessee as to such defects.—ORIENTIAL INv. Co. v. 
SLINE, Tex., 41S. W. Rep. 130. 


83. NEGOTIABLE BONDS—Bona Fide Holders—Pre- 
sumptions.—In an action upon negotiable bonds, 
when evidence has been given to show that they are 
illlegal, the plaintiff cannot rely on the presumption 
arising from title and possession thereof, but must 
prove that he gave the value therefor in the usual 
course of business, in order to constitute himself a 
bona fide holder.—JOHN HANCOCK Mort. LIFE Ins. 00, 
v. CiTy OF HURON, U.S.C. C. D. (8. D.), 80 Fed. Rep. 
652. 


84. NEGOTIABLE INSTRUMENT — Collaterals.—Where 
stock is pledged as collateral for a note, the payeé 
need not sell the collateral before suing on the note.— 
SINCLAIR V. WEEKS, Tex., 41S. W. Rep. 107. 


85. OFFICERS—Tenure — Vacancies. — Under Const. 
art. 15, § 3 (Rev. St. 1894, § 225; Rev. St. 1881, § 225), pro 
viding that an officer shall hold his office until his sue 
cessor is elected and qualified, there is no vacancy in 
the office of a school trustee who was elected presi- 
dent of the school board twice as his own successor. 
but failed to file a bond within 10 days from the begin- 
ning of the third term as such president, notwithstand- 
ing Rev. St. 1894, § 7542 (Rev. St. 1881, § 5527), provides 
that if any officer shall fail to give bond within 10 days 
from the commencement of his term in the manner 
prescribed by law the office shall become vacant— 
KOERNER V. JUDY, Ind., 47 N. E. Rep. 323. 


86. PARTNERSHIP — Rights of Surviving Partner.—A 
surviving partner is not entitled to reimburse himseli 
out of the partnership estate for money collected by 
the deceased partner upon notes intrusted by such 
surviving partner to deceased for collection only, 
where the latter failed to account for the money 8? 
collected.—HACKETT V. PRATT, Kan., 49 Pac. Rep. 10. 


87. PLEADING—Plea in Avoidance.—A plea in avold- 
ance ofa fact that the plea does not admit is bad.— 
WILLITTS MANUFG. Co. V. BOARD OF CHOSEN FREE 
HOLDERS OF MERCER @ouNTY, N. J., 37 Atl, Rep 
609. 
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